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OPINION

Dwyer, A.C.J. -- Lee Rousso is an amateur poker enthusiast. He enjoys playing poker in virtual
card rooms on the Internet. After the legislature amended the state Gambling Act by inserting the
words "the internet” in the act's nonexclusive list of media through which the transmission of "gam-
bling information™ is prohibited, Rousso sought a declaratory judgment that the amendments
impermissibly interfere with Congress's authority to regulate interstate and international commerce.
The superior court entered summary judgment in the State's favor and Rousso appeals. Because the
State's established interest in regulating gambling outweighs the burdens that the Gambling Act im-
poses on interstate and international commerce, we affirm.

Rousso brought this action seeking to have the recent amendments to the Gambling Act de-
clared facially unconstitutional. The State does not dispute his standing to bring this suit. The rele-
vant background, then, is not that related to Rousso's poker playing; instead, the relevant back-
ground is the legal history that prompted Rousso to bring this challenge, and the procedural history
of this action after he did so. Both are straightforward.

In 2005, former RCW 9.46.240 provided that "[w]hoever knowingly transmits or receives gam-
bling information by telephone, telegraph, radio, semaphore, or similar means, or knowingly installs
or maintains equipment for the transmission or receipt of gambling information shall be guilty of a
gross misdemeanor."

The legislature amended former RCW 9.46.240 in 2006. Substitute Senate Bill 6613 inserted the
words "the internet” and "a telecommunications transmission system™ in the nonexclusive list of
media through which the transmission of "gambling information" is prohibited. The amendments
also made the transmission of gambling information a class C felony. The amending legislation in-
cluded an express statement of purpose:

It is the policy of this state to prohibit all forms and means of gambling, except where
carefully and specifically authorized and regulated. With the advent of the internet and
other technologies and means of communication that were not contemplated when ei-
ther the gambling act was enacted in 1973, or the lottery commission was created in
1982, it is appropriate for this legislature to reaffirm the policy prohibiting gambling
that exploits such new technologies.

Laws of 2006, ch. 290, § 1. The amendments took effect on June 7, 2006.

"Gambling information™ is defined by the Gambling Act as "any wager made in the course of
and any information intended to be used for professional gambling.”" RCW 9.46.0245. "Professional
gambling,” in turn, includes any conduct in which a "person pays a fee to participate in a card



game." RCW 9.46.0269(1)(b). It also includes conduct in which a person, "[a]cting other than as a
player ... materially aids any form of gambling activity.” RCW 9.46.0269(1)(a).

There is no dispute that both Rousso and the operators of the Internet card room that Rousso fa-
vors, Pokerstars, would be engaged in the transmission and receipt of gambling information under
the amended act, were Rousso to play poker for money, after June 7, 2006, on Pokerstars.

Thus, after the 2006 amendments took effect, Rousso brought this action pursuant to the state
Uniform Declaratory Judgments Act. Rousso sought a declaration that the amendments were "un-
constitutional and ... therefore void and unenforceable.” He asserted various theories in support of
his requested relief but only one remains at issue in this appeal: his assertion that the act impermis-
sibly interferes with Congress's authority to regulate interstate and international commerce pursuant
to article 1, section 8, clause 3 of the United States Constitution, the Commerce Clause.

The trial court denied Rousso’'s motion for a declaratory judgment, while granting the State's
motion for a summary judgment of dismissal. Rousso appeals.

"Review of a grant of summary judgment is de novo." A legislative act is presumptively consti-
tutional, "and the party challenging it bears the burden of proving it unconstitutional beyond a rea-
sonable doubt.™ State v. Heckel, 143 Wn.2d 824, 832, 24 P.3d 404 (2001).

In both the trial court and this court, Rousso's briefing focuses on his assertion that a dormant
Commerce Clause analysis dictates the outcome of this dispute. The State disagrees, averring that a
dormant Commerce Clause analysis is not even applicable. According to the State, this is so be-
cause Congress has specifically authorized state laws regulating Internet gambling, rendering them
"Invulnerable to constitutional attack under the Commerce Clause.” This being so, according to the
State, the only question presented is whether the Gambling Act conflicts with these federal laws,
and so is preempted. The State's analysis, however, is severely flawed. Although various federal
laws affect Internet gambling in one way or another, Congress has not expressly authorized other-
wise unconstitutional state laws regulating Internet gambling.

Several basic principles of the dormant Commerce Clause doctrine must be recited in order to
explain why it is that the State seeks to entirely preclude examination of the Gambling Act under
that doctrine. "The Commerce Clause of the Constitution grants Congress the power '[t]o regulate
Commerce with foreign Nations, and among the several States, and with the Indian Tribes.™ "™Al-
though the Clause thus speaks in terms of powers bestowed upon Congress, the Court long has rec-
ognized that it also limits the power of the States to erect barriers against interstate trade.™ In other
words, under the dormant Commerce Clause doctrine, a validly enacted state law may run afoul of
Congress's legislative supremacy even when Congress has not legislated on the subject matter of the
state law--i.e., when the clause's grant of legislative power to Congress is "dormant”--if that law in-
trudes upon Congress's constitutional prerogative to regulate trade between the states and with for-
eign nations.

None of the federal statutes cited by the State provide express authorization for otherwise un-
constitutional regulation. Instead, the laws upon which the State relies are all of types that the
United States Supreme Court has rejected as being sufficiently unambiguous to preclude Commerce



Clause challenges. The State relies in particular on two federal statutes, neither of which has the ef-
fect that the State claims: the Unlawful Internet Gambling Enforcement Act of 2006 (UIGEA), 31
U.S.C. 88 5361-67, and the Wire Act, 18 U.S.C. § 1084.

The UIGEA primarily prohibits "person[s] engaged in the business of betting or wagering" from
knowingly accepting various forms of electronic payment or credit from any person participating
"in unlawful Internet gambling." 31 U.S.C. § 5363. In short, the UIGEA prohibits businesses like
Pokerstars (to the extent that they are subject to federal criminal jurisdiction) from accepting funds
from any person who, by engaging in gambling activities, breaks federal or state gambling laws.

The Wire Act, in turn, prohibits the transmission, through the use of wire communication facili-
ties, of wagers "in interstate or foreign commerce.” 18 U.S.C. 8 1084(b). Congress's purpose in en-
acting the Wire Act was to aid in the suppression of organized crime by "assist[ing] the various
States ... in the enforcement of their laws pertaining to gambling.”

It is true that the federal statutes cited by the State envision state laws that regulate gambling. It
is also true that at least one of them, the UIGEA, anticipates that persons who gamble on the Inter-
net may violate state laws by doing so. It does not follow, however, that the federal statutes provide
an "unambiguous statement” of congressional intent to allow state regulation of Internet gambling.
The problem with reading such legislation as the State would have us read it--as a blanket authori-
zation for states to regulate Internet gambling without respect to the limits imposed by the Com-
merce Clause--is that it has long been the rule that Congress must "manifest its unambiguous intent
before a federal statute will be read to permit or to approve ... a violation of the Commerce Clause."

There is no such unambiguous manifestation of congressional intent in either the UIGEA, the
Wire Act, or any of the other federal statutes to which the State cites. Most of the laws cited by the
State--for example, the Wire Act--were passed long before the advent of the Internet, and have not
since been amended. Laws passed long before the Internet existed can hardly be said to demonstrate
an "unambiguous intent" on the part of Congress to allow otherwise unconstitutional Internet regu-
lation by the states. In sum, the State "identifies nothing in the text or legislative history of the [stat-
utes cited] that suggests Congress wished to validate state laws that would be unconstitutional with-
out federal approval.”

v

Because the State is incorrect in its assertion that Congress has expressly authorized laws such
as the Gambling Act amendments, it is necessary to address Rousso's Commerce Clause challenge.
Dormant Commerce Clause doctrine is consistently articulated, if not always consistently applied.
Under a proper application of the doctrine, Rousso's challenge fails.

The fundamental principle underlying the dormant Commerce Clause doctrine is that "the states
impermissibly intrude on this federal power when they enact laws that unduly burden interstate
commerce." Heckel, 143 Wn.2d at 832. This being the case, "[a]nalysis of a state law under the
dormant Commerce Clause generally follows a two-step process. We first determine whether the
state law openly discriminates against interstate commerce in favor of intrastate economic interests.
If the law is facially neutral, applying impartially to in-state and out-of-state businesses, the analysis
moves to the second step, a balancing of the local benefits against the interstate burdens.” Heckel,
143 Wn.2d at 832. "When a state statute clearly discriminates against interstate commerce, it will be
struck down ... unless the discrimination is demonstrably justified by a valid factor unrelated to



economic protectionism. ... Indeed, when the state statute amounts to simple economic protection-
ism, a 'virtually per se rule of invalidity' has applied."

Here, Rousso vigorously contends that the Gambling Act amendments clearly discriminate
against interstate and international commerce. According to Rousso, this is so because the amended
Gambling Act restricts Washington poker players to in-state brick and mortar card rooms, instead of
allowing them to gamble on the Internet with players who might be located in other states or coun-
tries. Indeed, Rousso insinuates that the legislature's stated justifications for the Gambling Act--to
minimize "the close relationship between professional gambling and organized crime" and to “safe-
guard the public against the evils induced by common gamblers ... engaged in professional gam-
bling"--are mere subterfuge as applied to the 2006 amendments, and that the real purpose of the
amendments was to protect Washington card rooms from Internet competition.

There are various problems with Rousso's proposed analysis. The first, and most obvious, is that
the Gambling Act amendments are facially neutral--they apply equally to gambling information
transmitted over the Internet whether such transmission occurs solely between Washington residents
or businesses, or instead occurs between Washington residents or businesses and residents or busi-
nesses located in other states or countries. In other words, Rousso would be equally guilty of violat-
ing RCW 9.46.240 were he caught playing Internet poker with Spokane residents on a website
owned by a Seattle business and hosted on a Tacoma server as he would be were he caught playing
poker on Pokerstars (a non-U.S. corporation) with residents of Minnesota, Montana, and Moldova.

The second (and decisive) problem with Rousso's contention is that our Supreme Court rejected
an identical argument in Heckel. In that case, which concerned a state consumer protection law pro-
hibiting deceptive email messages, the court concluded that the law was not "per se invalid" be-
cause it "applie[d] evenhandedly to in-state and out-of-state spammers.” Heckel, 143 Wn.2d at 833.
The Gambling Act amendments are likewise indiscriminate in their application to Internet gamblers.

This being the case, it is well established that whether the Gambling Act amendments can sur-
vive dormant Commerce Clause scrutiny depends on the balancing test articulated by the United
States Supreme Court in Pike v. Bruce Church, Inc., 397 U.S. 137, 142 (1970):

Where the statute regulates even-handedly to effectuate a legitimate local public in-
terest, and its effects on interstate commerce are only incidental, it will be upheld
unless the burden imposed on such commerce is clearly excessive in relation to the pu-
tative local benefits. ... If a legitimate local purpose is found, then the question becomes
one of degree. And the extent of the burden that will be tolerated will of course depend
on the nature of the local interest involved, and on whether it could be promoted as well
with a lesser impact on interstate activities.

That is, we must decide whether the burdens imposed by the Gambling Act are "clearly excessive"
in relation to the State's interest in regulating gambling.

At the outset, it is critical to recognize that, contrary to Rousso's implication, Washington has
from its inception considered gambling to be an activity with significant negative effects and has
always strictly regulated gambling in order to minimize those effects. Even a cursory review of
Washington's legal history shows that, contrary to Rousso's contention, all "'gaming™ generally has
long been considered to fall "'within the category of social and economic evils™ that are the natural
subject of government regulation.



Put simply, Washington has a longstanding and legitimate interest in tightly controlling gam-
bling. That interest is a pure exercise of the traditional police power, and is justified by the State's
desire to safeguard its citizens both from the harms of gambling itself and from professional gam-
bling's historically close relationship with organized crime. The next two questions, then, are (1)
whether, given the significance of this interest, the addition of the term "internet" to the Gambling
Act creates a burden on interstate commerce that is "clearly excessive," and (2) whether the State's
interest can be equally well accommodated by less restrictive regulations.

Addressing the second question first, it is doubtful that the State can effectively address the
problems associated with Internet-based gambling without regulating the Internet itself. For exam-
ple, it is questionable whether the State has the ability to effectively prevent underage Washington
residents from Internet gambling without directly regulating the transmission of gambling informa-
tion; to do so would require the State to discern when residents are engaged in gambling over the
Internet (likely from within their homes), and further discern the age of the gambler--all without
violating residents' privacy rights. Similarly, it is doubtful that the State can effectively monitor
Internet-based criminal behaviors that are traditionally associated with gambling--for example,
money laundering--if it is precluded from enacting any regulation that touches upon the Internet.

For purposes of the Pike balancing test, then, the State has established that regulating Internet
gambling furthers important interests. Moreover, those interests cannot be adequately protected
without regulating the Internet. This being so, the resolution of this case hinges upon a single ques-
tion: whether the burdens that the Gambling Act imposes on interstate and international commerce
are clearly excessive in relation to the State's interests. Both Rousso and the State approach this
question as if it were simple. But it is not simple.

This is so because of the different effects of the Gambling Act on Washington residents, like
Rousso, and out-of-state businesses, like Pokerstars. There is no question that the Gambling Act
would be constitutional if it regulated only Rousso's conduct. The problem arises because the act
also purports to impose criminal liability on Internet gambling businesses that are neither located in
Washington nor actively solicit wagers from Washington residents.

This implicates "two 'unsettled and poorly understood' aspects of the dormant Commerce Clause
analysis," the dual Commerce Clause prohibitions on legislation that unduly "(1) create[s] inconsis-
tency among the states and (2) regulate[s] conduct occurring wholly outside of Washington."
Heckel, 143 Wn.2d at 837 (quoting Jack L. Goldsmith & Alan O. Sykes, The Internet and the Dor-
mant Commerce Clause, 110 Yale L.J. 785, 789 (2001)). Our Supreme Court has adopted the ra-
tionale proffered by two prominent academic commentators to explain and remedy the inconsistent
case law applying these dormant Commerce Clause tests to the Internet: namely, that "[t]he incon-
sistent-regulations test and the extraterritoriality analysis are appropriately regarded as facets of the
Pike balancing test." Heckel, 143 Wn.2d at 837 (citing Goldsmith & Sykes, supra, at 808).

Under this approach, one line of cases proceeds from the assumption that "[t]he nature of the
Internet makes it impossible to restrict the effects” of Internet regulation to the regulating state. Am.
Libraries Ass'n v. Pataki, 969 F. Supp. 160, 177 (S.D.N.Y. 1997). Under this view, practically any
state law that affects the Internet is unconstitutional, because "the Commerce Clause precludes a
state from enacting legislation that has the practical effect of exporting that state's domestic poli-
cies." Am. Libraries, 969 F. Supp. at 174. Numerous cases have followed this approach, usually,
like American Libraries, in relation to the dissemination of obscene material. See PSINet, Inc. v.
Chapman, 362 F.3d 227, 239-40 (4th Cir. 2004); Am. Booksellers Found. v. Dean, 342 F.3d 96,



102-04 (2d Cir. 2003); Am. Civil Liberties Union v. Johnson, 194 F.3d 1149, 1161-62 (10th Cir.
1999); Cyberspace Comm'ns, Inc. v. Engler, 55 F. Supp. 2d. 737, 751-52 (E.D. Mich. 1999), aff'd
and remanded, 238 F.3d 420 (6th Cir. 2000).

The subject of this case being a federal constitutional provision, there is no question that we are
bound to follow the relevant decisions of the United States Supreme Court. "We have greater lati-
tude,” however, "when analyzing the decisions of the various federal appellate [or trial] courts.”
"[W]e are properly guided by the principles of law announced in the most well-reasoned of the de-
cisions we have reviewed. We are not, however, bound to follow a holding of a lower federal court
merely because it was announced as such."

The American Libraries approach has been persuasively and widely criticized as resting "on an
impoverished understanding of the architecture of the Internet,” "misread[ing] dormant Commerce
Clause jurisprudence,” and "misunderstand[ing] the economics of state regulation of transborder
transactions.” Goldsmith & Sykes, supra, at 787. See also Note, Laura Vanderstappen, Internet
Pharmacies and the Specter of the Dormant Commerce Clause, 22 Wash. U. J.L. & Pol'y 619; Re-
cent Development--The Dormant Commerce Clause and the Internet, 17 Harv. J.L. & Tech. 296
(2003) (criticizing Am. Booksellers, 342 F.3d 96). More importantly, numerous other cases (many
addressing practically identical subjects) have either rejected outright American Libraries' funda-
mental premise, or distinguished American Libraries as overbroad. See Ford Motor Co. v. Texas
Dep't of Transp., 264 F.3d 493, 502-03 (5th Cir. 2001); Hatch v. Superior Court, 80 Cal. App. 4th
170, 193-94, 94 Cal. Rptr. 2d 453 (2000); Cashatt v. State, 873 So.2d 430, 436 (Fla. Ct. App. 2004);
People v. Foley, 94 N.Y.2d 668, 674, 731 N.E.2d 123 (2000); State v. Backlund, 672 N.W.2d 431,
436-37 (N.D. 2003); State v. Snyder, 155 Ohio App. 3d 453, 467-68, 801 N.E.2d 876 (2003).

Our Supreme Court in Heckel also distinguished American Libraries. 143 Wn.2d at 839-40.
Problematically for this case, however, the basis upon which the court did so was that the statute at
issue in Heckel applied only to people who initiated email communication, not to the "creation of
websites.” The Gambling Act, on the other hand, does apply to passive websites like Pokerstars.
Thus, Heckel does not answer the question presented here.

But Heckel does point in the right direction. That is, Heckel relies heavily on the commentary of
Goldsmith and Sykes, supra, the central conclusion of which is that those formulations of the dor-
mant Commerce Clause doctrine that preclude all state regulation of Internet conduct are overbroad.
Heckel's approval of this central principle is self-evident; even if the opinion distinguished the ra-
tionale in American Libraries, rather than rejecting that case outright, the Heckel court's resolution
of the dormant Commerce Clause issue assumed the State's ability to regulate the Internet.

Moreover, the commentary relied upon by the Heckel court illustrates why many of the concerns
expressed in American Libraries are based on incorrect assumptions. These errors are especially
telling in relation to Internet gambling. For example, the commentary demonstrates the relative ease
by which an Internet business can determine the geographical location from which on-line wagers
are placed based on the Internet protocol (IP) address of the computer used to place them. Gold-
smith & Sykes, supra, at 810-11. Further, as the commentary illustrates in extensive detail, "it is
common for firms doing business in the United States to incur costs learning about and complying
with fifty state regulations. ... Absent a showing that the local regulation is excessive under the bal-
ancing test, ... there should be no further concern about inconsistent Internet regulations.” Gold-
smith & Sykes, supra, at 823.



Here, the regulation is not excessive. Indeed, it is worth giving special attention to the fact that
the prohibited conduct here at issue--the transmission of professional gambling information--has
been forbidden since the initial passage of the Gambling Act in 1973. The initial act listed various
technologies through which the transmission of gambling information was then prohibited, includ-
ing "telephone, telegraph, radio, [and] semaphore.” Rousso does not contend that transmission of
gambling information through these media unconstitutionally impairs Congress's ability to regulate
commerce.

Instead, he bases his case on the idea that the Internet, as a technological medium for transmit-
ting information, is so novel that special rules apply to it, rendering unconstitutional any state law
that subjects it to regulation. Put bluntly, this is a simplistic understanding of the technology at is-
sue, which, at its core, performs precisely the same functions as the "telephone, telegraph, radio,
[or] semaphore”--the transmission of information over distance--only does so more quickly,
cheaply, and efficiently. This being so, we decline to follow those cases that view the Internet as
entirely off-limits to state regulation. Rather, the question is whether the burdens on commerce that
the regulation imposes are "clearly excessive™ in relation to the interests that the regulation seeks to
serve.

Ultimately, given the importance of the State's interests in protecting its citizens from the ills as-
sociated with gambling, and the relatively small cost imposed on out-of-state businesses by comply-
ing with the Gambling Act, Rousso has failed to meet his burden of showing that the Gambling Act
is "clearly excessive."

Affirmed.



