
Chapter III: Profanity and Libel

In Chaplinsky v. New Hampshire, profanity and libel were included in the list of unprotected
categories which included “the lewd and obscene, the profane, the libelous, and the insulting
or ‘fighting’ words.” In Cohen v. California, 403 U.S. 15 (1971), profanity gained First
Amendment protection, at least when used to communicate a political message. In New York
Times v. Sullivan, 376 U.S. 254 (1964), generally recognized to be one of the most important
free speech cases decided by the Supreme Court, libel in some circumstances received free
speech protection. Prior to the New York Times case, states were free to design their own libel
laws without any free speech limitations. Over time, the Court applied the First Amendment
to other tort actions where liability also had free speech consequences.

A. Profanity

COHEN v. CALIFORNIA
403 U.S. 15 (1971)

JUSTICE HARLAN delivered the opinion of the Court joined by DOUGLAS, BRENNAN,
STEWART, and MARSHALL, JJ.

This case may seem at first blush too inconsequential to find its way into our books, but the
issue it presents is of no small constitutional significance.

Appellant Paul Robert Cohen was convicted in the Los Angeles Municipal Court of violating
that part of California Penal Code 415 which prohibits "maliciously and willfully disturb[ing]
the peace or quiet of any neighborhood or person . . . by . . . offensive conduct . . . ."1 He was
given 30 days' imprisonment. The facts upon which his conviction rests are detailed in the
opinion of the Court of Appeal of California, Second Appellate District, as follows:

On April 26, 1968, the defendant was observed in the Los Angeles County
Courthouse in the corridor outside of division 20 of the municipal court wearing a

1 The statute provides in full: 

"Every person who maliciously and willfully disturbs the peace or quiet of any
neighborhood or person, by loud or unusual noise, or by tumultuous or offensive
conduct, or threatening, traducing, quarreling, challenging to fight, or fighting, or who,
on the public streets of any unincorporated town, or upon the public highways in such
unincorporated town, run any horse race, either for a wager or for amusement, or fire
any gun or pistol in such unincorporated town, or use any vulgar, profane, or indecent
language within the presence or hearing of women or children, in a loud and boisterous
manner, is guilty of a misdemeanor, and upon conviction by any Court of competent
jurisdiction shall be punished by fine not exceeding two hundred dollars, or by
imprisonment in the County Jail for not more than ninety days, or by both fine and
imprisonment, or either, at the discretion of the Court."
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jacket bearing the words `Fuck the Draft' which were plainly visible. There were
women and children present in the corridor. The defendant was arrested. The
defendant testified that he wore the jacket knowing that the words were on the jacket
as a means of informing the public of the depth of his feelings against the Vietnam
War and the draft.

The defendant did not engage in, nor threaten to engage in, nor did anyone as the
result of his conduct in fact commit or threaten to commit any act of violence. The
defendant did not make any loud or unusual noise, nor was there any evidence that he
uttered any sound prior to his arrest.

In affirming the conviction the Court of Appeal held that "offensive conduct" means "behavior
which has a tendency to provoke others to acts of violence or to in turn disturb the peace," and
that the State had proved this element because, on the facts of this case, "[i]t was certainly
reasonably foreseeable that such conduct might cause others to rise up to commit a violent act
against the person of the defendant or attempt to forcibly remove his jacket." We now reverse.

In order to lay hands on the precise issue which this case involves, it is useful first to canvass
various matters which this record does not present.

The conviction quite clearly rests upon the asserted offensiveness of the words Cohen used to
convey his message to the public. The only "conduct" which the State sought to punish is the
fact of communication. Thus, we deal here with a conviction resting solely upon "speech," not
upon any separately identifiable conduct which allegedly was intended by Cohen to be
perceived by others as expressive of particular views but which, on its face, does not
necessarily convey any message and hence arguably could be regulated without effectively
repressing Cohen's ability to express himself. Further, the State certainly lacks power to
punish Cohen for the underlying content of the message the inscription conveyed. At least so
long as there is no showing of an intent to incite disobedience to or disruption of the draft,
Cohen could not, consistently with the First and Fourteenth Amendments, be punished for
asserting the evident position on the inutility or immorality of the draft his jacket reflected.

Appellant's conviction, then, rests squarely upon his exercise of the "freedom of speech"
protected from arbitrary governmental interference by the Constitution and can be justified, if
at all, only as a valid regulation of the manner in which he exercised that freedom, not as a
permissible prohibition on the substantive message it conveys. This does not end the inquiry,
of course, for the First and Fourteenth Amendments have never been thought to give absolute
protection to every individual to speak whenever or wherever he pleases, or to use any form of
address in any circumstances that he chooses. In this vein, too, however, we think it important
to note that several issues typically associated with such problems are not presented here.

In the first place, Cohen was tried under a statute applicable throughout the entire State. Any
attempt to support this conviction on the ground that the statute seeks to preserve an
appropriately decorous atmosphere in the courthouse where Cohen was arrested must fail in
the absence of any language in the statute that would have put appellant on notice that certain
kinds of otherwise permissible speech or conduct would nevertheless, under California law,
not be tolerated in certain places.
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In the second place, as it comes to us, this case cannot be said to fall within those relatively
few categories of instances where prior decisions have established the power of government to
deal more comprehensively with certain forms of individual expression simply upon a
showing that such a form was employed. This is not, for example, an obscenity case.
Whatever else may be necessary to give rise to the States' broader power to prohibit obscene
expression, such expression must be, in some significant way, erotic. It cannot plausibly be
maintained that this vulgar allusion to the Selective Service System would conjure up such
psychic stimulation in anyone likely to be confronted with Cohen's crudely defaced jacket.

This Court has also held that the States are free to ban the simple use, without a demonstration
of additional justifying circumstances, of so-called "fighting words," those personally abusive
epithets which, when addressed to the ordinary citizen, are, as a matter of common
knowledge, inherently likely to provoke violent reaction. Chaplinsky v. New Hampshire, 315
U.S. 568 (1942). While the four-letter word displayed by Cohen in relation to the draft is not
uncommonly employed in a personally provocative fashion, in this instance it was clearly not
"directed to the person of the hearer." No individual actually or likely to be present could
reasonably have regarded the words on appellant's jacket as a direct personal insult. Nor do we
have here an instance of the exercise of the State's police power to prevent a speaker from
intentionally provoking a given group to hostile reaction. There is, as noted above, no
showing that anyone who saw Cohen was in fact violently aroused or that appellant intended
such a result.

Finally, in arguments before this Court much has been made of the claim that Cohen's
distasteful mode of expression was thrust upon unwilling or unsuspecting viewers, and that
the State might therefore legitimately act as it did in order to protect the sensitive from
otherwise unavoidable exposure to appellant's crude form of protest. Of course, the mere
presumed presence of unwitting listeners or viewers does not serve automatically to justify
curtailing all speech capable of giving offense. While this Court has recognized that
government may properly act in many situations to prohibit intrusion into the privacy of the
home of unwelcome views and ideas which cannot be totally banned from the public dialogue,
we have at the same time consistently stressed that "we are often 'captives' outside the
sanctuary of the home and subject to objectionable speech." The ability of government,
consonant with the Constitution, to shut off discourse solely to protect others from hearing it
is, in other words, dependent upon a showing that substantial privacy interests are being
invaded in an essentially intolerable manner. Any broader view of this authority would
effectively empower a majority to silence dissidents simply as a matter of personal
predilections.

In this regard, persons confronted with Cohen's jacket were in a quite different posture than,
say, those subjected to the raucous emissions of sound trucks blaring outside their residences.
Those in the Los Angeles courthouse could effectively avoid further bombardment of their
sensibilities simply by averting their eyes. And, while it may be that one has a more
substantial claim to a recognizable privacy interest when walking through a courthouse
corridor than, for example, strolling through Central Park, surely it is nothing like the interest
in being free from unwanted expression in the confines of one's own home. Given the subtlety

63



and complexity of the factors involved, if Cohen's "speech" was otherwise entitled to
constitutional protection, we do not think the fact that some unwilling "listeners" in a public
building may have been briefly exposed to it can serve to justify this breach of the peace
conviction where, as here, there was no evidence that persons powerless to avoid appellant's
conduct did in fact object to it, and where that portion of the statute upon which Cohen's
conviction rests evinces no concern, either on its face or as construed by the California courts,
with the special plight of the captive auditor, but, instead, indiscriminately sweeps within its
prohibitions all "offensive conduct" that disturbs "any neighborhood or person."

Against this background, the issue flushed by this case stands out in bold relief. It is whether
California can excise, as "offensive conduct," one particular scurrilous epithet from the public
discourse, either upon the theory of the court below that its use is inherently likely to cause
violent reaction or upon a more general assertion that the States, acting as guardians of public
morality, may properly remove this offensive word from the public vocabulary.

The rationale of the California court is plainly untenable. At most it reflects an
"undifferentiated fear or apprehension of disturbance [which] is not enough to overcome the
right to freedom of expression." We have been shown no evidence that substantial numbers of
citizens are standing ready to strike out physically at whoever may assault their sensibilities
with execrations like that uttered by Cohen. There may be some persons about with such
lawless and violent proclivities, but that is an insufficient base upon which to erect,
consistently with constitutional values, a governmental power to force persons who wish to
ventilate their dissident views into avoiding particular forms of expression.

Admittedly, it is not so obvious that the First and Fourteenth Amendments must be taken to
disable the States from punishing public utterance of this unseemly expletive in order to
maintain what they regard as a suitable level of discourse within the body politic. We think,
however, that examination and reflection will reveal the shortcomings of a contrary viewpoint.

At the outset, we cannot overemphasize that, in our judgment, most situations where the State
has a justifiable interest in regulating speech will fall within one or more of the various
established exceptions, discussed above but not applicable here, to the usual rule that
governmental bodies may not prescribe the form or content of individual expression. Equally
important to our conclusion is the constitutional backdrop against which our decision must be
made. The constitutional right of free expression is powerful medicine in a society as diverse
and populous as ours. It is designed and intended to remove governmental restraints from the
arena of public discussion, putting the decision as to what views shall be voiced largely into
the hands of each of us, in the hope that use of such freedom will ultimately produce a more
capable citizenry and more perfect polity and in the belief that no other approach would
comport with the premise of individual dignity and choice upon which our political system
rests.

To many, the immediate consequence of this freedom may often appear to be only verbal
tumult, discord, and even offensive utterance. These are, however, within established limits,
in truth necessary side effects of the broader enduring values which the process of open debate
permits us to achieve. That the air may at times seem filled with verbal cacophony is, in this
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sense not a sign of weakness but of strength. We cannot lose sight of the fact that, in what
otherwise might seem a trifling and annoying instance of individual distasteful abuse of a
privilege, these fundamental societal values are truly implicated. That is why "[w]holly neutral
futilities . . . come under the protection of free speech as fully as do Keats' poems or Donne's
sermons," and why "so long as the means are peaceful, the communication need not meet
standards of acceptability."

Against this perception of the constitutional policies involved, we discern more particularized
considerations that call for reversal of this conviction. First, the principle contended for by the
State seems inherently boundless. How is one to distinguish this from any other offensive
word? Surely the State has no right to cleanse public debate to the point where it is
grammatically palatable to the most squeamish among us. Yet no readily ascertainable general
principle exists for stopping short of that result were we to affirm the judgment below. For,
while the four-letter word being litigated here is perhaps more distasteful than most others of
its genre, it is nevertheless often true that one man's vulgarity is another's lyric. Indeed, we
think it is largely because governmental officials cannot make principled distinctions in this
area that the Constitution leaves matters of taste and style so largely to the individual.

Additionally, we cannot overlook the fact, because it is well illustrated by the episode
involved here, that much linguistic expression serves a dual communicative function: it
conveys not only ideas capable of relatively precise, detached explication, but otherwise
inexpressible emotions as well. In fact, words are often chosen as much for their emotive as
their cognitive force. We cannot sanction the view that the Constitution, while solicitous of
the cognitive content of individual speech, has little or no regard for that emotive function
which, practically speaking, may often be the more important element of the overall message
sought to be communicated.

Finally, we cannot indulge the facile assumption that one can forbid particular words without
also running a substantial risk of suppressing ideas in the process. Indeed, governments might
soon seize upon the censorship of particular words as a convenient guise for banning the
expression of unpopular views. We have been able, as noted above, to discern little social
benefit that might result from running the risk of opening the door to such grave results.

It is, in sum, our judgment that, absent a more particularized and compelling reason for its
actions, the State may not, consistently with the First and Fourteenth Amendments, make the
simple public display here involved of this single four-letter expletive a criminal offense.
Because that is the only arguably sustainable rationale for the conviction here at issue, the
judgment below must be reversed.

JUSTICE BLACKMUN, with whom CHIEF JUSTICE BURGER and JUSTICE BLACK
join, and JUSTICE WHITE joins in part, dissenting.

Cohen's absurd and immature antic, in my view, was mainly conduct and little speech.
Further, the case appears to me to be well within the sphere of Chaplinsky v. New Hampshire,
where Mr. Justice Murphy, a known champion of First Amendment freedoms, wrote for a
unanimous bench.
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B. Libel

NEW YORK TIMES CO. v. SULLIVAN
376 U.S. 254 (1964)
 
JUSTICE BRENNAN delivered the opinion for a unanimous Court.

We are required in this case to determine for the first time the extent to which the
constitutional protections for speech and press limit a State's power to award damages in a
libel action brought by a public official against critics of his official conduct.

Respondent L. B. Sullivan is one of the three elected Commissioners of the City of
Montgomery, Alabama. He testified that he was "Commissioner of Public Affairs and the
duties are supervision of the Police Department, Fire Department, Department of Cemetery
and Department of Scales." He brought this civil libel action against the four individual
petitioners, who are Negroes and Alabama clergymen, and against petitioner the New York
Times Company, a New York corporation which publishes the New York Times, a daily
newspaper. A jury in the Circuit Court of Montgomery County awarded him damages of $
500,000, the full amount claimed, against all the petitioners, and the Supreme Court of
Alabama affirmed.

Respondent's complaint alleged that he had been libeled by statements in a full-page
advertisement that was carried in the New York Times on March 29, 1960. Entitled "Heed
Their Rising Voices," the advertisement began by stating that "As the whole world knows by
now, thousands of Southern Negro students are engaged in widespread non-violent
demonstrations in positive affirmation of the right to live in human dignity as guaranteed by
the U.S. Constitution and the Bill of Rights." It went on to charge that "in their efforts to
uphold these guarantees, they are being met by an unprecedented wave of terror by those who
would deny and negate that document which the whole world looks upon as setting the pattern
for modern freedom. . . ." Succeeding  paragraphs purported to illustrate the "wave of terror"
by describing certain alleged events. The text concluded with an appeal for funds for three
purposes: support of the student movement, "the struggle for the right-to-vote," and the legal
defense of Dr. Martin Luther King, Jr., leader of the movement, against a perjury indictment
then pending in Montgomery.

The text appeared over the names of 64 persons, many widely known for their activities in
public affairs, religion, trade unions, and the performing arts. Below these names, and under a
line reading "We in the south who are struggling daily for dignity and freedom warmly
endorse this appeal," appeared the names of the four individual petitioners and of 16 other
persons, all but two of whom were identified as clergymen in various Southern cities. The
advertisement was signed at the bottom of the page by the "Committee to Defend Martin
Luther King and the Struggle for Freedom in the South," and the officers of the Committee
were listed.

Of the 10 paragraphs of text in the advertisement, the third and a portion of the sixth were the
basis of respondent's claim of libel. They read as follows:
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Third paragraph:

In Montgomery, Alabama, after students sang 'My Country, 'Tis of Thee' on the State
Capitol steps, their leaders were expelled from school, and truckloads of police
armed with shotguns and tear-gas ringed the Alabama State College Campus. When
the entire student body protested to state authorities by refusing to re-register, their
dining hall was padlocked in an attempt to starve them into submission.

Sixth paragraph:

Again and again the Southern violators have answered Dr. King's peaceful protests
with intimidation and violence. They have bombed his home almost killing his wife
and child. They assaulted his person. They have arrested him seven times -- for
'speeding,' 'loitering' and similar 'offenses.' And now they have charged him with
'perjury' -- a felony under which they could imprison him for ten years. . . .

It is uncontroverted that some of the statements contained in the two paragraphs were not
accurate descriptions of events which occurred in Montgomery.

Under Alabama law as applied in this case, a publication is "libelous per se" if the words
"tend to injure a person . . . in his reputation" or to "bring [him] into public contempt"; the
trial court stated that the standard was met if the words are such as to "injure him in his public
office, or impute misconduct to him in his office, or want of official integrity, or want of
fidelity to a public trust . . . ." The jury must find that the words were published "of and
concerning" the plaintiff, but where the plaintiff is a public official his place in the
governmental hierarchy is sufficient evidence to support a finding that his reputation has been
affected by statements that reflect upon the agency of which he is in charge. Once "libel per
se" has been established, the defendant has no defense as to stated facts unless he can
persuade the jury that they were true in all their particulars.

The question before us is whether this rule of liability, as applied to an action brought by a
public official against critics of his official conduct, abridges the freedom of speech and of the
press that is guaranteed by the First and Fourteenth Amendments.

Respondent relies heavily, as did the Alabama courts, on statements of this Court to the effect
that the Constitution does not protect libelous publications. Those statements do not foreclose
our inquiry here. None of the cases sustained the use of libel laws to impose sanctions upon
expression critical of the official conduct of public officials. In deciding the question now, we
are compelled by neither precedent nor policy to give any more weight to the epithet "libel"
than we have to other "mere labels" of state law. Like insurrection, contempt,  advocacy of
unlawful acts, breach of the peace, obscenity, solicitation of legal business, and the various
other formulae for the repression of expression that have been challenged in this Court, libel
can claim no talismanic immunity from constitutional limitations. It must be measured by
standards that satisfy the First Amendment.

Thus we consider this case against the background of a profound national commitment to the
principle that debate on public issues should be uninhibited, robust, and wide-open, and that it
may well include vehement, caustic, and sometimes unpleasantly sharp attacks on government
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and public officials. The present advertisement, as an expression of grievance and protest on
one of the major public issues of our time, would seem clearly to qualify for the constitutional
protection. The question is whether it forfeits that protection by the falsity of some of its
factual statements and by its alleged defamation of respondent.

Authoritative interpretations of the First Amendment guarantees have consistently refused to
recognize an exception for any test of truth -- whether administered by judges, juries, or
administrative officials -- and especially one that puts the burden of proving truth on the
speaker. The constitutional protection does not turn upon "the truth, popularity, or social
utility of the ideas and beliefs which are offered." As Madison said, "Some degree of abuse is
inseparable from the proper use of every thing; and in no instance is this more true than in that
of the press."

Erroneous statement is inevitable in free debate, and it must be protected if the freedoms of
expression are to have the "breathing space" that they "need . . . to survive." A rule compelling
the critic of official conduct to guarantee the truth of all his factual assertions -- and to do so
on pain of libel judgments virtually unlimited in amount -- leads to a comparable
"self-censorship." Allowance of the defense of truth, with the burden of proving it on the
defendant, does not mean that only false speech will be deterred. Even courts accepting this
defense as an adequate safeguard have recognized the difficulties of adducing legal proofs that
the alleged libel was true in all its factual particulars. Under such a rule, would-be critics of
official conduct may be deterred from voicing their criticism, even though it is believed to be
true and even though it is in fact true, because of doubt whether it can be proved in court or
fear of the expense of having to do so. They tend to make only statements which "steer far
wider of the unlawful zone." The rule thus dampens the vigor and limits the variety of public
debate. It is inconsistent with the First and Fourteenth Amendments.

The constitutional guarantees require, we think, a federal rule that prohibits a public official
from recovering damages for a defamatory falsehood relating to his official conduct unless he
proves that the statement was made with "actual malice" -- that is, with knowledge that it was
false or with reckless disregard of whether it was false or not.

We hold today that the Constitution delimits a State's power to award damages for libel in
actions brought by public officials against critics of their official conduct. Since this is such an
action, the rule requiring proof of actual malice is applicable. While Alabama law apparently
requires proof of actual malice for an award of punitive damages, where general damages are
concerned malice is "presumed." Such a presumption is inconsistent with the federal rule.
Since the trial judge did not instruct the jury to differentiate between general and punitive
damages, it may be that the verdict was wholly an award of one or the other. But it is
impossible to know, in view of the general verdict returned. Because of this uncertainty, the
judgment must be reversed and the case remanded.

Since respondent may seek a new trial, we deem that considerations of effective judicial
administration require us to review the evidence in the present record to determine whether it
could constitutionally support a judgment for respondent. This Court's duty is not limited to
the elaboration of constitutional principles; we must also in proper cases review the evidence
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to make certain that those principles have been constitutionally applied. This is such a case,
particularly since the question is one of alleged trespass across "the line between speech
unconditionally guaranteed and speech which may legitimately be regulated." In cases where
that line must be drawn, the rule is that we "examine for ourselves the statements in issue and
the circumstances under which they were made to see whether they are of a character which
the principles of the First Amendment protect." We must "make an independent examination
of the whole record," so as to assure ourselves that the judgment does not constitute a
forbidden intrusion on the field of free expression.

Applying these standards, we consider that the proof presented to show actual malice lacks the
convincing clarity which the constitutional standard demands, and hence that it would not
constitutionally sustain the judgment for respondent under the proper rule of law. The case of
the individual petitioners requires little discussion. Even assuming that they could
constitutionally be found to have authorized the use of their names on the advertisement, there
was no evidence whatever that they were aware of any erroneous statements or were in any
way reckless in that regard. The judgment against them is thus without constitutional support.

As to the Times, we similarly conclude that the facts do not support a finding of actual malice.
The statement by the Times' Secretary that, apart from the padlocking allegation, he thought
the advertisement was "substantially correct," affords no constitutional warrant for the
Alabama Supreme Court's conclusion that it was a "cavalier ignoring of the falsity of the
advertisement (from which), the jury could not have but been impressed with the bad faith of
The Times, and its maliciousness inferable therefrom." The statement does not indicate malice
at the time of the publication; even if the advertisement was not "substantially
correct"—although respondent's own proofs tend to show that it was—that opinion was at
least a reasonable one, and there was no evidence to impeach the witness' good faith in
holding it.

Finally, there is evidence that the Times published the advertisement without checking its
accuracy against the news stories in the Times' own files. The mere presence of the stories in
the files does not, of course, establish that the Times "knew" the advertisement was false,
since the state of mind required for actual malice would have to be brought home to the
persons in the Times' organization having responsibility for the publication of the
advertisement. With respect to the failure of those persons to make the check, the record
shows that they relied upon their knowledge of the good reputation of many of those whose
names were listed as sponsors of the advertisement, and upon the letter from A. Philip
Randolph, known to them as a responsible individual, certifying that the use of the names was
authorized. There was testimony that the persons handling the advertisement saw nothing in it
that would render it unacceptable under the Times' policy of rejecting advertisements
containing "attacks of a personal character"; their failure to reject it on this ground was not
unreasonable. We think the evidence against the Times supports at most a finding of
negligence in failing to discover the misstatements, and is constitutionally insufficient to show
the recklessness that is required for a finding of actual malice.

We also think the evidence was constitutionally defective in another respect: it was incapable
of supporting the jury's finding that the allegedly libelous statements were made "of and
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concerning" respondent. There was no reference to respondent in the advertisement, either by
name or official position. A number of the allegedly libelous statements—the charges that the
dining hall was padlocked and that Dr. King's home was bombed, his person assaulted, and a
perjury prosecution instituted against him—did not even concern the police. The statements
upon which respondent principally relies as referring to him are the two allegations that did
concern the police or police functions: that "truckloads of police . . . ringed the Alabama State
College Campus" after the demonstration on the State Capitol steps, and that Dr. King had
been "arrested . . . seven times." These statements were false only in that the police had been
"deployed near" the campus but had not actually "ringed" it and had not gone there in
connection with the State Capitol demonstration, and in that Dr. King had been arrested only
four times. The ruling that these discrepancies between what was true and what was asserted
were sufficient to injure respondent's reputation may itself raise constitutional problems, but
we need not consider them here. Although the statements may be taken as referring to the
police, they did not on their face make even an oblique reference to respondent as an
individual. Support for the asserted reference must, therefore, be sought in the testimony of
respondent's witnesses. But none of them suggested any basis for the belief that respondent
himself was attacked in the advertisement beyond the bare fact that he was in overall charge
of the Police Department and thus bore official responsibility for police conduct; to the extent
that some of the witnesses thought respondent to have been charged with ordering or
approving the conduct or otherwise being personally involved in it, they based this notion not
on any statements in the advertisement, and not on any evidence that he had in fact been so
involved, but solely on the unsupported assumption that, because of his official position, he
must have been. This reliance on the bare fact of respondent's official position was made
explicit by the Supreme Court of Alabama. That court, in holding that the trial court "did not
err in overruling the demurrer (of the Times) in the aspect that the libelous matter was not of
and concerning the (plaintiff,)" based its ruling on the proposition that:

We think it common knowledge that the average person knows that municipal
agents, such as police and firemen, and others, are under the control and direction of
the city governing body, and more particularly under the direction and control of a
single commissioner. In measuring the performance or deficiencies of such groups,
praise or criticism is usually attached to the official in complete control of the body.

This proposition has disquieting implications for criticism of governmental conduct. For good
reason, "no court of last resort in this country has ever held, or even suggested, that
prosecutions for libel on government have any place in the American system of
jurisprudence." The present proposition would sidestep this obstacle by transmuting criticism
of government, however impersonal it may seem on its face, into personal criticism, and
hence potential libel, of the officials of whom the government is composed. There is no legal
alchemy by which a State may thus create the cause of action that would otherwise be denied
for a publication which, as respondent himself said of the advertisement, "reflects not only on
me but on the other Commissioners and the community." Raising as it does the possibility that
a good-faith critic of government will be penalized for his criticism, the proposition relied on
by the Alabama courts strikes at the very center of the constitutionally protected area of free
expression. We hold that such a proposition may not constitutionally be utilized to establish
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that an otherwise impersonal attack on governmental operations was a libel of an official
responsible for those operations. Since it was relied on exclusively here, and there was no
other evidence to connect the statements with respondent, the evidence was constitutionally
insufficient to support a finding that the statements referred to respondent.

The judgment of the Supreme Court of Alabama is reversed and the case is remanded to that
court for further proceedings not inconsistent with this opinion.

JUSTICE BLACK, with whom JUSTICE DOUGLAS joins, concurring.

I concur in reversing this half-million-dollar judgment against the New York Times Company
and the four individual defendants. In reversing the Court holds that "the Constitution delimits
a State's power to award damages for libel in actions brought by public officials against critics
of their official conduct."  I base my vote to reverse on the belief that the First and Fourteenth
Amendments not merely "delimit" a State's power to award damages to "public officials
against critics of their official conduct" but completely prohibit a State from exercising such a
power. The Court goes on to hold that a State can subject such critics to damages if "actual
malice" can be proved against them. "Malice," even as defined by the Court, is an elusive,
abstract concept, hard to prove and hard to disprove. The requirement that malice be proved
provides at best an evanescent protection for the right critically to discuss public affairs and
certainly does not measure up to the sturdy safeguard embodied in the First Amendment.
Unlike the Court, therefore, I vote to reverse exclusively on the ground that the Times and the
individual defendants had an absolute, unconditional constitutional right to publish in the
Times advertisement their criticisms of the Montgomery agencies and officials.

The half-million-dollar verdict does give dramatic proof, however, that state libel laws
threaten the very existence of an American press virile enough to publish unpopular views on
public affairs and bold enough to criticize the conduct of public officials. The factual
background of this case emphasizes the imminence and enormity of that threat. One of the
acute and highly emotional issues in this country arises out of efforts of many people, even
including some public officials, to continue state-commanded segregation of races in the
public schools and other public places, despite our several holdings that such a state practice
is forbidden by the Fourteenth Amendment. Montgomery is one of the localities in which
widespread hostility to desegregation has been manifested. This hostility has sometimes
extended itself to persons who favor desegregation, particularly to so-called "outside
agitators," a term which can be made to fit papers like the Times, which is published in New
York. The scarcity of testimony to show that Commissioner Sullivan suffered any actual
damages at all suggests that these feelings of hostility had at least as much to do with
rendition of this half-million-dollar verdict as did an appraisal of damages. Viewed
realistically, this record lends support to an inference that instead of being damaged
Commissioner Sullivan's political, social, and financial prestige has likely been enhanced by
the Times' publication. Moreover, a second half-million-dollar libel verdict against the Times
based on the same advertisement has already been awarded to another Commissioner. There is
no reason to believe that there are not more such huge verdicts lurking just around the corner
for the Times or any other newspaper or broadcaster which might dare to criticize public
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officials. In fact, briefs before us show that in Alabama there are now pending eleven libel
suits by local and state officials against the Times seeking $ 5,600,000, and five such suits
against the Columbia Broadcasting System seeking $ 1,700,000. Moreover, this technique for
harassing and punishing a free press -- now that it has been shown to be possible -- is by no
means limited to cases with racial overtones; it can be used in other fields where public
feelings may make local as well as out-of-state newspapers easy prey for libel verdict seekers.

In my opinion the Federal Constitution has dealt with this deadly danger to the press in the
only way possible without leaving the free press open to destruction -- by granting the press an
absolute immunity for criticism of the way public officials do their public duty. Stopgap
measures like those the Court adopts are in my judgment not enough.

JUSTICE GOLDBERG, with whom JUSTICE DOUGLAS joins, concurring.

The Court today announces a constitutional standard which prohibits "a public official from
recovering damages for a defamatory falsehood relating to his official conduct unless he
proves that the statement was made with 'actual malice' -- that is, with knowledge that it was
false or with reckless disregard of whether it was false or not." The Court thus rules that the
Constitution gives citizens and newspapers a "conditional privilege" immunizing
nonmalicious misstatements of fact regarding the official conduct of a government officer.
The impressive array of history and precedent marshaled by the Court, however, confirms my
belief that the Constitution affords greater protection than that provided by the Court's
standard to citizen and press in exercising the right of public criticism. In my view, the First
and Fourteenth Amendments to the Constitution afford to the citizen and to the press an
absolute, unconditional privilege to criticize official conduct despite the harm which may flow
from excesses and abuses.

C. Post-Sullivan Libel Cases

New York Times v. Sullivan left many issues unresolved. It didn’t decide if First Amendment
limits applied to criminal libel actions as well as civil actions, it didn’t define the category of
public officials subject to the New York Times rule, and it didn’t discuss whether the rule
applied to anyone beyond public officials, to name three important unresolved issues. These
issues were the subject of future Supreme Court cases. In Garrison v. Louisiana, 379 U.S. 64
(1964), the Court extended the protections of the New York Times decision to criminal libel
prosecutions. In Rosenblatt v. Baer, 383 U.S. 75 (1966), the Court addressed the issue of who
qualified as a public official:

Criticism of government is at the very center of the constitutionally protected area of
free discussion. Criticism of those responsible for government operations must be
free, lest criticism of government itself be penalized. It is clear that the “public
official” designation applies at the very least to those among the hierarchy of
government employees who have, or appear to the public to have, substantial
responsibility for or control over the conduct of governmental affairs.
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In 1967, in Curtis Publishing Co. v. Butts and Associated Press v. Walker, the Court extended
the New York Times rule to also apply to public figures, defined as persons who are
“intimately involved in the resolution of important public questions or, by reason of their
fame, shape events in areas of concern to society at large.” However, in Gertz v. Robert
Welch, Inc., the Court adopted a lesser First Amendment standard to apply to libel actions
brought by private persons involved in issues of public concern.  

1. GERTZ v. ROBERT WELCH, INC.
418 U.S. 323 (1974)
 
JUSTICE POWELL delivered the opinion of the Court joined by STEWART, MARSHALL,
BLACKMUN, and REHNQUIST, JJ.

This Court has struggled for nearly a decade to define the proper accommodation between the
law of defamation and the freedoms of speech and press protected by the First Amendment.
With this decision we return to that effort. We granted certiorari to reconsider the extent of a
publisher's constitutional privilege against liability for defamation of a private citizen.

I
In 1968 a Chicago policeman named Nuccio shot and killed a youth named Nelson. The state
authorities prosecuted Nuccio for the homicide and ultimately obtained a conviction for
murder in the second degree. The Nelson family retained petitioner Elmer Gertz, a reputable
attorney, to represent them in civil litigation against Nuccio.

Respondent publishes American Opinion, a monthly outlet for the views of the John Birch
Society. Early in the 1960's the magazine began to warn of a nationwide conspiracy to
discredit local law enforcement agencies and create in their stead a national police force
capable of supporting a Communist dictatorship. As part of the continuing effort to alert the
public to this assumed danger, the managing editor of American Opinion commissioned an
article on the murder trial of Officer Nuccio. In March 1969 respondent published the
resulting article under the title "FRAME-UP: Richard Nuccio And The War On Police." The
article purports to demonstrate that the testimony against Nuccio at his criminal trial was false
and that his prosecution was part of the Communist campaign against the police.

In his capacity as counsel for the Nelson family in the civil litigation, petitioner attended the
coroner's inquest into the boy's death and initiated actions for damages, but he neither
discussed Officer Nuccio with the press nor played any part in the criminal proceeding.
Notwithstanding petitioner's remote connection with the prosecution of Nuccio, respondent's
magazine portrayed him as an architect of the "frame-up." According to the article, the police
file on petitioner took "a big, Irish cop to lift." The article stated that petitioner had been an
official of the "Marxist League for Industrial Democracy, originally known as the
Intercollegiate Socialist Society, which has advocated the violent seizure of our government."
It labeled Gertz a "Leninist" and a "Communist-fronter." It also stated that Gertz had been an
officer of the National Lawyers Guild, described as a Communist organization that "probably
did more than any other outfit to plan the Communist attack on the Chicago police during the
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1968 Democratic Convention."

These statements contained serious inaccuracies. The implication that petitioner had a
criminal record was false. Petitioner had been a member and officer of the National Lawyers
Guild some 15 years earlier, but there was no evidence that he or that organization had taken
any part in planning the 1968 demonstrations in Chicago. There was also no basis for the
charge that petitioner was a "Leninist" or a "Communist-fronter." And he had never been a
member of the "Marxist League for Industrial Democracy" or the "Intercollegiate Socialist
Society."

The managing editor of American Opinion made no effort to verify or substantiate the charges
against petitioner. Instead, he appended an editorial introduction stating that the author had
"conducted extensive research into the Richard Nuccio Case." And he included in the article a
photograph of petitioner and wrote the caption that appeared under it: "Elmer Gertz of Red
Guild harrasses Nuccio." Respondent placed the issue of American Opinion containing the
article on sale at newsstands throughout the country and distributed reprints of the article on
the streets of Chicago.

Petitioner filed a diversity action for libel in the United States District Court for the Northern
District of Illinois. He claimed that the falsehoods published by respondent injured his
reputation as a lawyer and a citizen.

Following the jury verdict [in favor of Gertz] and on further reflection, the District Court
concluded that the New York Times standard should govern this case even though petitioner
was not a public official or public figure. Accordingly, the court entered judgment for
respondent notwithstanding the jury's verdict.

Petitioner appealed to contest the applicability of the New York Times standard to this case.
The Court of Appeals for the Seventh Circuit agreed with the District Court that respondent
could assert the constitutional privilege. After reviewing the record, the Court of Appeals
endorsed the District Court's conclusion that petitioner had failed to show by clear and
convincing evidence that respondent had acted with "actual malice" as defined by New York
Times. There was no evidence that the managing editor of American Opinion knew of the
falsity of the accusations made in the article. In fact, he knew nothing about petitioner except
what he learned from the article. The court correctly noted that mere proof of failure to
investigate, without more, cannot establish reckless disregard for the truth. For the reasons
stated below, we reverse.

II
Three years after New York Times, a majority of the Court agreed to extend the constitutional
privilege to defamatory criticism of "public figures." This extension was announced in Curtis
Publishing Co. v. Butts and its companion, Associated Press v. Walker, 388 U.S. 130, 162
(1967). The first case involved the Saturday Evening Post's charge that Coach Wally Butts of
the University of Georgia had conspired with Coach "Bear" Bryant of the University of
Alabama to fix a football game between their respective schools. Walker involved an
erroneous Associated Press account of former Major General Edwin Walker's participation in
a University of Mississippi campus riot. Because Butts was paid by a private alumni
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association and Walker had resigned from the Army, neither could be classified as a "public
official." Although Mr. Justice Harlan announced the result in both cases, a majority of the
Court agreed with Mr. Chief Justice Warren's conclusion that the New York Times test should
apply to criticism of "public figures" as well as "public officials." The Court extended the
constitutional privilege announced in that case to protect defamatory criticism of nonpublic
persons who "are nevertheless intimately involved in the resolution of important public
questions or, by reason of their fame, shape events in areas of concern to society at large."

III
Under the First Amendment there is no such thing as a false idea. However pernicious an
opinion may seem, we depend for its correction not on the conscience of judges and juries but
on the competition of other ideas. But there is no constitutional value in false statements of
fact. Neither the intentional lie nor the careless error materially advances society's interest in
"uninhibited, robust, and wide-open" debate on public issues. Although the erroneous
statement of fact is not worthy of constitutional protection, it is nevertheless inevitable in free
debate. The First Amendment requires that we protect some falsehood in order to protect
speech that matters.

The need to avoid self-censorship by the news media is, however, not the only societal value
at issue. If it were, this Court would have embraced long ago the view that publishers and
broadcasters enjoy an unconditional and indefeasible immunity from liability for defamation. 
Such a rule would, indeed, obviate the fear that the prospect of civil liability for injurious
falsehood might dissuade a timorous press from the effective exercise of First Amendment
freedoms. Yet absolute protection for the communications media requires a total sacrifice of
the competing value served by the law of defamation.

The legitimate state interest underlying the law of libel is the compensation of individuals for
the harm inflicted on them by defamatory falsehood. We would not lightly require the State to
abandon this purpose, for, as MR. JUSTICE STEWART has reminded us, the individual's
right to the protection of his own good name "reflects no more than our basic concept of the
essential dignity and worth of every human being -- a concept at the root of any decent system
of ordered liberty."

Some tension necessarily exists between the need for a vigorous and uninhibited press and the
legitimate interest in redressing wrongful injury. As Mr. Justice Harlan stated, "some
antithesis between freedom of speech and press and libel actions persists, for libel remains
premised on the content of speech and limits the freedom of the publisher to express certain
sentiments, at least without guaranteeing legal proof of their substantial accuracy."

The New York Times standard defines the level of constitutional protection appropriate to the
context of defamation of a public person. Those who, by reason of the notoriety of their
achievements or the vigor and success with which they seek the public's attention, are properly
classed as public figures and those who hold governmental office may recover for injury to
reputation only on clear and convincing proof that the defamatory falsehood was made with
knowledge of its falsity or with reckless disregard for the truth. This standard administers an
extremely powerful antidote to the inducement to media self-censorship of the common-law
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rule of strict liability for libel and slander. And it exacts a correspondingly high price from the
victims of defamatory falsehood. Plainly many deserving plaintiffs, including some
intentionally subjected to injury, will be unable to surmount the barrier of the New York Times
test. Despite this substantial abridgment of the state law right to compensation for wrongful
hurt to one's reputation, the Court has concluded that the protection of the New York Times
privilege should be available to publishers and broadcasters of defamatory falsehood
concerning public officials and public figures. We think that these decisions are correct, but
we do not find their holdings justified solely by reference to the interest of the press and
broadcast media in immunity from liability. Rather, we believe that the New York Times rule
states an accommodation between this concern and the limited state interest present in the
context of libel actions brought by public persons. For the reasons stated below, we conclude
that the state interest in compensating injury to the reputation of private individuals requires
that a different rule should obtain with respect to them.

Theoretically, of course, the balance between the needs of the press and the individual's claim
to compensation for wrongful injury might be struck on a case-by-case basis. But this
approach would lead to unpredictable results and uncertain expectations, and it could render
our duty to supervise the lower courts unmanageable. Because an ad hoc resolution of the
competing interests at stake in each particular case is not feasible, we must lay down broad
rules of general application.

With that caveat we have no difficulty in distinguishing among defamation plaintiffs. The first
remedy of any victim of defamation is self-help -- using available opportunities to contradict
the lie or correct the error and thereby to minimize its adverse impact on reputation. Public
officials and public figures usually enjoy significantly greater access to the channels of
effective communication and hence have a more realistic opportunity to counteract false
statements than private individuals normally enjoy. Private individuals are therefore more
vulnerable to injury, and the state interest in protecting them is correspondingly greater.

More important than the likelihood that private individuals will lack effective opportunities
for rebuttal, there is a compelling normative consideration underlying the distinction between
public and private defamation plaintiffs. An individual who decides to seek governmental
office must accept certain necessary consequences of that involvement in public affairs. He
runs the risk of closer public scrutiny than might otherwise be the case. And society's interest
in the officers of government is not strictly limited to the formal discharge of official duties.

Those classed as public figures stand in a similar position. Hypothetically, it may be possible
for someone to become a public figure through no purposeful action of his own, but the
instances of truly involuntary public figures must be exceedingly rare. For the most part those
who attain this status have assumed roles of special prominence in the affairs of society. Some
occupy positions of such persuasive power and influence that they are deemed public figures
for all purposes. More commonly, those classed as public figures have thrust themselves to the
forefront of particular public controversies in order to influence the resolution of the issues
involved. In either event, they invite attention and comment.

Even if the foregoing generalities do not obtain in every instance, the communications media

76



are entitled to act on the assumption that public officials and public figures have voluntarily
exposed themselves to increased risk of injury from defamatory falsehood concerning them.
No such assumption is justified with respect to a private individual. He has not accepted
public office or assumed an "influential role in ordering society."  He has relinquished no part
of his interest in the protection of his own good name, and consequently he has a more
compelling call on the courts for redress of injury inflicted by defamatory falsehood. Thus,
private individuals are not only more vulnerable to injury than public officials and public
figures; they are also more deserving of recovery.

For these reasons we conclude that the States should retain substantial latitude in their efforts
to enforce a legal remedy for defamatory falsehood injurious to the reputation of a private
individual.

We hold that, so long as they do not impose liability without fault, the States may define for
themselves the appropriate standard of liability for a publisher or broadcaster of defamatory
falsehood injurious to a private individual. This approach provides a  more equitable boundary
between the competing concerns involved here. It recognizes the strength of the legitimate
state interest in compensating private individuals for wrongful injury to reputation, yet shields
the press and broadcast media from the rigors of strict liability for defamation. At least this
conclusion obtains where, as here, the substance of the defamatory statement "makes
substantial danger to reputation apparent." This phrase places in perspective the conclusion we
announce today. Our inquiry would involve considerations somewhat different from those
discussed above if a State purported to condition civil liability on a factual misstatement
whose content did not warn a reasonably prudent editor or broadcaster of its defamatory
potential. Such a case is not now before us, and we intimate no view as to its proper
resolution.

IV
Our accommodation of the competing values at stake in defamation suits by private
individuals allows the States to impose liability on the publisher or broadcaster of defamatory
falsehood on a less demanding showing than that required by New York Times. This
conclusion is not based on a belief that the considerations which prompted the adoption of the
New York Times privilege for defamation of public officials and its extension to public figures
are wholly inapplicable to the context of private individuals. Rather, we endorse this approach
in recognition of the strong and legitimate state interest in compensating private individuals
for injury to reputation. But this countervailing state interest extends no further than
compensation for actual injury. For the reasons stated below, we hold that the States may not
permit recovery of presumed or punitive damages, at least when liability is not based on a
showing of knowledge of falsity or reckless disregard for the truth.

The common law of defamation is an oddity of tort law, for it allows recovery of purportedly
compensatory damages without evidence of actual loss. Under the traditional rules pertaining
to actions for libel, the existence of injury is presumed from the fact of publication. Juries may
award substantial sums as compensation for supposed damage to reputation without any proof
that such harm actually occurred. The largely uncontrolled discretion of juries to award
damages where there is no loss unnecessarily compounds the potential of any system of
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liability for defamatory falsehood to inhibit the vigorous exercise of First Amendment
freedoms. Additionally, the doctrine of presumed damages invites juries to punish unpopular
opinion rather than to compensate individuals for injury sustained by the publication of a false
fact. More to the point, the States have no substantial interest in securing for plaintiffs such as
this petitioner gratuitous awards of money damages far in excess of any actual injury.

We would not, of course, invalidate state law simply because we doubt its wisdom, but here
we are attempting to reconcile state law with a competing interest grounded in the
constitutional command of the First Amendment. It is therefore appropriate to require that
state remedies for defamatory falsehood reach no farther than is necessary to protect the
legitimate interest involved. It is necessary to restrict defamation plaintiffs who do not prove
knowledge of falsity or reckless disregard for the truth to compensation for actual injury. We
need not define "actual injury," as trial courts have wide experience in framing appropriate
jury instructions in tort actions. Suffice it to say that actual injury is not limited to
out-of-pocket loss. Indeed, the more customary types of actual harm inflicted by defamatory
falsehood include impairment of  reputation and standing in the community, personal
humiliation, and mental anguish and suffering. Of course, juries must be limited by
appropriate instructions, and all awards must be supported by competent evidence concerning
the injury, although there need be no evidence which assigns an actual dollar value to the
injury.

We also find no justification for allowing awards of punitive damages against publishers and
broadcasters held liable under state-defined standards of liability for defamation. In most
jurisdictions jury discretion over the amounts awarded is limited only by the gentle rule that
they not be excessive. Consequently, juries assess punitive damages in wholly unpredictable
amounts bearing no necessary relation to the actual harm caused. And they remain free to use
their discretion selectively to punish expressions of unpopular views. Like the doctrine of
presumed damages, jury discretion to award punitive damages unnecessarily exacerbates the
danger of media self-censorship, but, unlike the former rule, punitive damages are wholly
irrelevant to the state interest that justifies a negligence standard for private defamation
actions. They are not compensation for injury. Instead, they are private fines levied by civil
juries to punish reprehensible conduct and to deter its future occurrence. In short, the private
defamation plaintiff who establishes liability under a less demanding standard than that stated
by New York Times may recover only such damages as are sufficient to compensate him for
actual injury.

V
Notwithstanding our refusal to extend the New York Times privilege to defamation of private
individuals, respondent contends that we should affirm the judgment below on the ground that
petitioner is either a public official or a public figure. There is little basis for the former
assertion. Respondent's characterization of petitioner as a public figure raises a different
question. That designation may rest on either of two alternative bases. In some instances an
individual may achieve such pervasive fame or notoriety that he becomes a public figure for
all purposes and in all contexts. More commonly, an individual voluntarily injects himself or
is drawn into a particular public controversy and thereby becomes a public figure for a limited
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range of issues. In either case such persons assume special prominence in the resolution of
public questions.

Petitioner has long been active in community and professional affairs. He has served as an
officer of local civic groups and of various professional organizations, and he has published
several books and articles on legal subjects. Although petitioner was consequently well known
in some circles, he had achieved no general fame or notoriety in the community. None of the
prospective jurors called at the trial had ever heard of petitioner prior to this litigation, and
respondent offered no proof that this response was atypical of the local population. We would
not lightly assume that a citizen's participation in community and professional affairs rendered
him a public figure for all purposes. Absent clear evidence of general fame or notoriety in the
community, and pervasive involvement in the affairs of society, an individual should not be
deemed a public personality for all aspects of his life. It is preferable to reduce the
public-figure question to a more meaningful context by looking to the nature and extent of an
individual's participation in the particular controversy giving rise to the defamation.

In this context it is plain that petitioner was not a public figure. He plainly did not thrust
himself into the vortex of this public issue, nor did he engage the public's attention in an
attempt to influence its outcome. We are persuaded that the trial court did not err in refusing
to characterize petitioner as a public figure for the purpose of this litigation.

We therefore conclude that the New York Times standard is inapplicable to this. Because the
jury was allowed to impose liability without fault and was permitted to presume damages
without proof of injury, a new trial is necessary. We reverse and remand.

CHIEF JUSTICE BURGER, dissenting.

The petitioner here was performing a professional representative role as an advocate in the
highest tradition of the law, and under that tradition the advocate is not to be invidiously
identified with his client. The important public policy which underlies this tradition -- the
right to counsel -- would be gravely jeopardized if every lawyer who takes an "unpopular"
case, civil or criminal, would automatically become fair game for irresponsible reporters and
editors who might, for example, describe the lawyer as a "mob mouthpiece" or as an
"ambulance chaser." I would reverse the judgment of the Court of Appeals and remand for
reinstatement of the verdict and the entry of an appropriate judgment on that verdict.

JUSTICE DOUGLAS, dissenting.

Since in my view the First and Fourteenth Amendments prohibit the imposition of damages
upon respondent for this discussion of public affairs, I would affirm the judgment below.

JUSTICE BRENNAN, dissenting.

Since petitioner failed, after having been given a full and fair opportunity, to prove that
respondent published the disputed article with knowledge of its falsity or with reckless
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disregard of the truth,  I would affirm the judgment of the Court of Appeals.

JUSTICE WHITE, dissenting.

For some 200 years -- from the very founding of the Nation -- the law of defamation and right
of the ordinary citizen to recover for false publication injurious to his reputation have been
almost exclusively the business of state courts and legislatures. Under typical state defamation
law, the defamed private citizen had to prove only a false publication that would subject him
to hatred, contempt, or ridicule. Given such publication, general damage to reputation was
presumed, while punitive damages required proof of additional facts. The law governing the
defamation of private citizens remained untouched by the First Amendment because the view
of the Court was that libelous words constitute a class of speech wholly unprotected by the
First Amendment, subject only to limited exceptions carved out since 1964.

But now, using that Amendment, the Court has federalized major aspects of libel law by
declaring unconstitutional in important respects the prevailing defamation law in all or most
of the 50 States. That result is accomplished by requiring the plaintiff in each and every
defamation action to prove not only the defendant's culpability beyond his act of publishing
defamatory material but also actual damage to reputation resulting from the publication.
Moreover, punitive damages may not be recovered by showing malice in the traditional sense
of ill will; knowing falsehood or reckless disregard of the truth will now be required.

As I see it, there are wholly insufficient grounds for scuttling the libel laws of the States in
such wholesale fashion, to say nothing of deprecating the reputation interest of ordinary
citizens and rendering them powerless to protect themselves. The decision is an ill-considered
exercise of the power entrusted to this Court, particularly when the Court has not had the
benefit of briefs and argument addressed to most of the major issues which the Court decides. 

Note: After Gertz, the Supreme Court addressed one further circumstance in which a libel
action can be brought, a situation where, unlike in Gertz, the subject of the libel is not a matter
of public concern. In Dun & Bradstreet, Inc. v. Greenmoss Builders, 472 U.S. 749 (1985), the
plurality opinion provided this description of the facts:

Petitioner Dun & Bradstreet, a credit reporting agency, provides subscribers with
financial and related information about businesses. All the information is
confidential; under the terms of the subscription agreement the subscribers may not
reveal it to anyone else. On July 26, 1976, petitioner sent a report to five subscribers
indicating that respondent, a construction contractor, had filed a voluntary petition
for bankruptcy. This report was false and grossly misrepresented respondent's assets
and liabilities.

In its decision, after balancing the competing interests, including the lesser First Amendment
interest in private concern speech, the Court concluded that a libel action where the content of
the libel is not a matter of public concern is not governed by Gertz. Instead, states are free to
apply state libel law without any First Amendment limitations so that presumed and punitive
damages can be awarded without satisfying the actual malice standard.
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Having reached the conclusion that Gertz did not apply to private concern speech, the Court
then considered “whether petitioner’s credit report involved a matter of public concern”:

We have held that “[w]hether . . . speech addresses a matter of public concern must
be determined by [the expression’s] content, form, and context . . . as revealed by the
whole record." These factors indicate that petitioner’s credit report concerns no
public issue. It was speech solely in the individual interest of the speaker and its
specific business audience. . . .Moreover, since the credit report was made available
to only five subscribers, who, under the terms of the subscription agreement, could
not disseminate it further, it cannot be said that the report involves any “strong
interest in the free flow of commercial information.” There is simply no credible
argument that this type of credit reporting requires special protection to ensure that
“debate on public issues [will] be uninhibited, robust, and wide-open.” New York
Times Co. v. Sullivan, 376 U. S., at 270.

The Court addressed one other important issue in Dun & Bradstreet. A majority, consisting of
Justices Brennan, Marshall, Blackman, and Stevens, the four Justices who dissented from the
conclusion that Gertz did not apply, together with Justice White, rejected the argument that
Gertz only applied “to cases in which the defendant is a ‘media’ entity.” Instead the majority
concluded that First Amendment protection did not depend on the identity of the speaker:

Such a distinction is irreconcilable with the fundamental First Amendment principle
that “[t]he inherent worth of . . . speech in terms of its capacity for informing the
public does not depend upon the identity of its source, whether corporation,
association, union, or individual.” 

D. Other Torts

1. HUSTLER MAGAZINE v. FALWELL
485 U.S. 46 (1988)

CHIEF JUSTICE REHNQUIST delivered the opinion of the Court.

Petitioner Hustler Magazine, Inc., is a magazine of nationwide circulation. Respondent Jerry
Falwell, a nationally known minister who has been active as a commentator on politics and
public affairs, sued petitioner and its publisher, petitioner Larry Flynt, to recover damages for
invasion of privacy, libel, and intentional infliction of emotional distress. The District Court
directed a verdict against respondent on the privacy claim, and submitted the other two claims
to a jury. The jury found for petitioners on the defamation claim, but found for respondent on
the claim for intentional infliction of emotional distress and awarded damages. We now
consider whether this award is consistent with the First and Fourteenth Amendments.

The inside front cover of the November 1983 issue of Hustler Magazine featured a "parody"
of an advertisement for Campari Liqueur that contained the name and picture of respondent
and was entitled "Jerry Falwell talks about his first time." This parody was modeled after
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actual Campari ads that included interviews with various celebrities about their "first times."
Although it was apparent by the end of each interview that this meant the first time they
sampled Campari, the ads clearly played on the sexual double entendre of the general subject
of "first times." Copying the form and layout of these Campari ads, Hustler's editors chose
respondent as the featured celebrity and drafted an alleged "interview" with him in which he
states that his "first time" was during a drunken incestuous rendezvous with his mother in an
outhouse. The Hustler parody portrays respondent and his mother as drunk and immoral, and
suggests that respondent is a hypocrite who preaches only when he is drunk. In small print at
the bottom of the page, the ad contains the disclaimer, "ad parody -- not to be taken seriously."
The magazine's table of contents also lists the ad as "Fiction; Ad and Personality Parody."

This case presents us with a novel question involving First Amendment limitations upon a
State's authority to protect its citizens from the intentional infliction of emotional distress. We
must decide whether a public figure may recover damages for emotional harm caused by the
publication of an ad parody offensive to him, and doubtless gross and repugnant in the eyes of
most. Respondent would have us find that a State's interest in protecting public figures from
emotional distress is sufficient to deny First Amendment protection to speech that is patently
offensive and is intended to inflict emotional injury, even when that speech could not
reasonably have been interpreted as stating actual facts about the public figure involved. This
we decline to do.

At the heart of the First Amendment is the recognition of the fundamental importance of the
free flow of ideas and opinions on matters of public interest and concern. "The freedom to
speak one's mind is not only an aspect of individual liberty -- and thus a good unto itself -- but
also is essential to the common quest for truth and the vitality of society as a whole." We have
therefore been particularly vigilant to ensure that individual expressions of ideas remain free
from governmentally imposed sanctions. The First Amendment recognizes no such thing as a
"false" idea. As Justice Holmes wrote, "When men have realized that time has upset many
fighting faiths, they may come to believe even more than they believe the very foundations of
their own conduct that the ultimate good desired is better reached by free trade in ideas -- that
the best test of truth is the power of the thought to get itself accepted in the competition of the
market."

The sort of robust political debate encouraged by the First Amendment is bound to produce
speech that is critical of those who hold public office or those public figures who are
"intimately involved in the resolution of important public questions or, by reason of their
fame, shape events in areas of concern to society at large." Justice Frankfurter put it succinctly 
when he said that "one of the prerogatives of American citizenship is the right to criticize
public men and measures." Such criticism, inevitably, will not always be reasoned or
moderate; public figures as well as public officials will be subject to "vehement, caustic, and
sometimes unpleasantly sharp attacks."

Of course, this does not mean that any speech about a public figure is immune from sanction
in the form of damages. Since New York Times Co. v. Sullivan, we have consistently ruled that
a public figure may hold a speaker liable for the damage to reputation caused by publication of
a defamatory falsehood, but only if the statement was made "with knowledge that it was false
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or with reckless disregard of whether it was false or not." False statements of fact are
particularly valueless; they interfere with the truthseeking function of the marketplace of
ideas, and they cause damage to an individual's reputation that cannot easily be repaired by
counterspeech. But even though falsehoods have little value in and of themselves, they are
"nevertheless inevitable in free debate" and a rule that would impose strict liability on a
publisher for false factual assertions would have an undoubted "chilling" effect on speech
relating to public figures that does have constitutional value. "Freedoms of expression require
'breathing space."' This breathing space is provided by a constitutional rule that allows public
figures to recover for libel or defamation only when they can prove both that the statement
was false and that the statement was made with the requisite level of culpability.

Here the State seeks to prevent not reputational damage, but the severe emotional distress
suffered by the person who is the subject of an offensive publication. In respondent's view,
and in the view of the Court of Appeals, so long as the utterance was intended to inflict
emotional distress, was outrageous, and did in fact inflict serious emotional distress, it is of no
constitutional import whether the statement was a fact or an opinion, or whether it was true or
false. It is the intent to cause injury that is the gravamen of the tort, and the State's interest in
preventing emotional harm simply outweighs whatever interest a speaker may have in speech
of this type.

Generally speaking the law does not regard the intent to inflict emotional distress as one
which should receive much solicitude, and it is quite understandable that most if not all
jurisdictions have chosen to make it civilly culpable where the conduct in question is
sufficiently "outrageous." But in the world of debate about public affairs, many things done
with motives that are less than admirable are protected by the First Amendment.

"Debate on public issues will not be uninhibited if the speaker must run the risk that it will be
proved in court that he spoke out of hatred; even if he did speak out of hatred, utterances
honestly believed contribute to the free interchange of ideas and the ascertainment of truth."

Thus while such a bad motive may be deemed controlling for purposes of tort liability in other
areas of the law, we think the First Amendment prohibits such a result in the area of public
debate about public figures.

Were we to hold otherwise, there can be little doubt that political cartoonists and satirists
would be subjected to damages awards without any showing that their work falsely defamed
its subject. Webster's defines a caricature as "the deliberately distorted picturing or imitating
of a person, literary style, etc. by exaggerating features or mannerisms for satirical effect." 
The appeal of the political cartoon or caricature is often based on exploration of unfortunate
physical traits or politically embarrassing events -- an exploration often calculated to injure
the feelings of the subject of the portrayal. The art of the cartoonist is often not reasoned or
evenhanded, but slashing and one-sided. One cartoonist expressed the nature of the art in
these words: "The political cartoon is a weapon of attack, of scorn and ridicule and satire; it is
least effective when it tries to pat some politician on the back. It is usually as welcome as a
bee sting and is always controversial in some quarters."

Despite their sometimes caustic nature, from the early cartoon portraying George Washington
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as an ass down to the present day, graphic depictions and satirical cartoons have played a
prominent role in public and political debate. Nast's castigation of the Tweed Ring, Walt
McDougall's characterization of presidential candidate James G. Blaine's banquet with the
millionaires at Delmonico's as "The Royal Feast of Belshazzar," and numerous other efforts
have undoubtedly had an effect on the course and outcome of contemporaneous debate.
Lincoln's tall, gangling posture, Teddy Roosevelt's glasses and teeth, and Franklin D.
Roosevelt's jutting jaw and cigarette holder have been memorialized by political cartoons with
an effect that could not have been obtained by the photographer or the portrait artist. From the
viewpoint of history it is clear that our political discourse would have been considerably
poorer without them.

Respondent contends, however, that the caricature in question here was so "outrageous" as to
distinguish it from more traditional political cartoons. There is no doubt that the caricature of
respondent and his mother published in Hustler is at best a distant cousin of the political
cartoons described above. If it were possible by laying down a principled standard to separate
the one from the other, public discourse would probably suffer little or no harm. But we doubt
that there is any such standard, and we are sure that the pejorative description "outrageous"
does not supply one. "Outrageousness" in the area of political and social discourse has an
inherent subjectiveness which would allow a jury to impose liability on the basis of the jurors'
tastes or views, or perhaps their dislike of a particular expression. An "outrageousness"
standard thus runs afoul of our longstanding refusal to allow damages to be awarded because
the speech in question may have an adverse emotional impact on the audience.

The Court of Appeals interpreted the jury's finding to be that the ad parody "was not
reasonably believable," and we accept this finding. Respondent is thus relegated to his claim
for damages awarded by the jury for the intentional infliction of emotional distress by
"outrageous" conduct. But for reasons heretofore stated this claim cannot, consistently with
the First Amendment, form a basis for the award of damages when the conduct in question is
the publication of a caricature such as the ad parody involved here.

2. SNYDER  v.  PHELPS
562 U.S. 443 (2011)

CHIEF JUSTICE ROBERTS delivered the opinion of the Court in which SCALIA,
KENNEDY, THOMAS, GINSBURG, BREYER, SOTOMAYOR, and KAGAN, JJ., joined.

A jury held members of the Westboro Baptist Church liable for millions of dollars in damages
for picketing near a soldier's funeral service. The picket signs reflected the church's view that
the United States is overly tolerant of sin and that God kills American soldiers as punishment.
The question presented is whether the First Amendment shields the church members from tort
liability for their speech in this case.

I
Fred Phelps founded the Westboro Baptist Church in Topeka, Kansas, in 1955. The church's
congregation believes that God hates and punishes the United States for its tolerance of
homosexuality, particularly in America's military. The church frequently communicates its
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views by picketing, often at military funerals. In the more than 20 years that the members of
Westboro Baptist have publicized their message, they have picketed nearly 600 funerals.

Marine Lance Corporal Matthew Snyder was killed in Iraq in the line of duty. Lance Corporal
Snyder's father selected the Catholic church in the Snyders' hometown of Westminster,
Maryland, as the site for his son's funeral. Local newspapers provided notice of the time and
location of the service.

Phelps became aware of Matthew Snyder's funeral and decided to travel to Maryland with six
other Westboro Baptist parishioners (two of his daughters and four of his grandchildren) to
picket. On the day of the memorial service, the Westboro congregation members picketed on
public land adjacent to public streets near the Maryland State House, the United States Naval
Academy, and Matthew Snyder's funeral. The Westboro picketers carried signs that were
largely the same at all three locations. They stated, for instance: "God Hates the USA/Thank
God for 9/11," "America is Doomed," "Don't Pray for the USA," "Thank God for IEDs,"
"Thank God for Dead Soldiers," "Pope in Hell," "Priests Rape Boys," "God Hates Fags,"
"You're Going to Hell," and "God Hates You."

The church had notified the authorities of its intent to picket at the time of the funeral, and the
picketers complied with police instructions in staging their demonstration. The picketing took
place within a 10- by 25-foot plot of public land adjacent to a public street, behind a
temporary fence. That plot was approximately 1,000 feet from the church where the funeral
was held. Several buildings separated the picket site from the church. The Westboro picketers
displayed their signs for about 30 minutes before the funeral began and sang hymns and
recited Bible verses. None of the picketers entered church property or went to the cemetery.
They did not yell or use profanity, and there was no violence associated with the picketing.

The funeral procession passed within 200 to 300 feet of the picket site. Although Snyder
testified that he could see the tops of the picket signs as he drove to the funeral, he did not see
what was written on the signs until later that night, while watching a news broadcast covering
the event.

Snyder filed suit against Phelps, Phelps's daughters, and the Westboro Baptist Church in the
United States District Court. Snyder alleged five state tort law claims: defamation, publicity
given to private life, intentional infliction of emotional distress, intrusion upon seclusion, and
civil conspiracy. Westboro moved for summary judgment contending, in part, that the church's
speech was insulated from liability by the First Amendment.

The District Court awarded Westboro summary judgment on Snyder's claims for defamation
and publicity given to private life, concluding that Snyder could not prove the elements of
those torts. A trial was held on the remaining claims. At trial, Snyder described the severity of
his emotional injuries. He testified that he is unable to separate the thought of his dead son
from his thoughts of Westboro's picketing, and that he often becomes tearful, angry, and
physically ill when he thinks about it. Expert witnesses testified that Snyder's emotional
anguish had resulted in severe depression and had exacerbated pre-existing health conditions.

A jury found for Snyder on the intentional infliction of emotional distress, intrusion upon
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seclusion, and civil conspiracy claims, and held Westboro liable for $2.9 million in
compensatory damages and $8 million in punitive damages. The District Court remitted the
punitive damages award to $2.1 million, but left the jury verdict otherwise intact. In the Court
of Appeals, Westboro's primary argument was that the First Amendment fully protected
Westboro's speech. The Court of Appeals agreed. We granted certiorari.

II
To succeed on a claim for intentional infliction of emotional distress in Maryland, a plaintiff
must demonstrate that the defendant intentionally or recklessly engaged in extreme and
outrageous conduct that caused the plaintiff to suffer severe emotional distress. The Free
Speech Clause of the First Amendment can serve as a defense in state tort suits, including
suits for intentional infliction of emotional distress. See, e.g., Hustler Magazine, Inc. v.
Falwell, 485 U.S. 46, 50–51 (1988).1

Whether the First Amendment prohibits holding Westboro liable for its speech turns largely
on whether that speech is of public or private concern. "[S]peech on 'matters of public
concern' is 'at the heart of the First Amendment's protection.'" Dun & Bradstreet, Inc. v.
Greenmoss Builders, Inc., 472 U.S. 749, 758-59 (1985). The First Amendment reflects "a
profound national commitment to the principle that debate on public issues should be
uninhibited, robust, and wide-open." New York Times Co. v. Sullivan, 376 U. S. 254, 270
(1964). That is because "speech concerning public affairs is more than self-expression; it is
the essence of self-government." Accordingly, "speech on public issues occupies the highest
rung of the hierarchy of First Amendment values, and is entitled to special protection."

"'[N]ot all speech is of equal First Amendment importance,'" and where matters of purely
private significance are at issue, First Amendment protections are often less rigorous. That is
because restricting speech on purely private matters does not implicate the same constitutional
concerns as limiting speech on matters of public interest: "[T]here is no threat to the free and
robust debate of public issues; there is no potential interference with a meaningful dialogue of
ideas"; and the "threat of liability" does not pose the risk of "a reaction of self-censorship" on
matters of public import.

Speech deals with matters of public concern when it can "be fairly considered as relating to
any matter of political, social, or other concern to the community," or when it "is a subject of
legitimate news interest; that is, a subject of general interest and of value and concern to the
public." The arguably "inappropriate or controversial character of a statement is irrelevant to
the question whether it deals with a matter of public concern."

Our opinion in Dun & Bradstreet provides an example of speech of only private concern. In
that case we held that information about a particular individual's credit report "concerns no
public issue." The content of the report "was speech solely in the individual interest of the

1 The dissent attempts to draw parallels between this case and hypothetical cases
involving defamation or fighting words. But, as the court below noted, there is "no suggestion
that the speech at issue falls within one of the categorical exclusions from First Amendment
protection, such as those for obscenity or 'fighting words.'"
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speaker and its specific business audience." That was confirmed by the fact that the report was
sent to only five subscribers to the reporting service, who were bound not to disseminate it.

Deciding whether speech is of public or private concern requires us to examine the "'content,
form, and context'" of that speech, "'as revealed by the whole record.'" As in other First
Amendment cases, the court is obligated "to 'make an independent examination of the whole
record' in order to make sure that 'the judgment does not constitute a forbidden intrusion on
the field of free expression.'" In considering content, form, and context, no factor is
dispositive, and it is necessary to evaluate all the circumstances of the speech, including what
was said, where it was said, and how it was said.

The "content" of Westboro’s signs plainly relates to broad issues of interest to society at large,
rather than matters of "purely private concern." The placards read "God Hates the USA/Thank
God for 9/11," "America is Doomed," "Don't Pray for the USA," "Thank God for IEDs," "Fag
Troops," "Semper Fi Fags," "God Hates Fags," "Maryland Taliban," "Fags Doom Nations,"
"Not Blessed Just Cursed," "Thank God for Dead Soldiers," "Pope in Hell," "Priests Rape
Boys," "You're Going to Hell," and "God Hates You." While these messages may fall short of
refined social or political commentary, the issues they highlight—the political and moral
conduct of the United States and its citizens, the fate of our Nation, homosexuality in the
military, and scandals involving the Catholic clergy—are matters of public import. The signs
convey Westboro's position on those issues, in a manner designed, unlike the private speech in
Dun & Bradstreet, to reach as broad a public audience as possible. And even if a few of the
signs—such as "You're Going to Hell" and "God Hates You"—were viewed as containing
messages related to Matthew Snyder or the Snyders specifically, that would not change the
fact that the dominant theme of Westboro's demonstration spoke to broader public issues.

Apart from the content of Westboro's signs, Snyder contends that the "context" of the
speech—its connection with his son's funeral—makes the speech a matter of private rather
than public concern. The fact that Westboro spoke in connection with a funeral, however,
cannot by itself transform the nature of Westboro's speech. Westboro's signs, displayed on
public land next to a public street, reflect the fact that the church finds much to condemn in
modern society. Its speech is "fairly characterized as constituting speech on a matter of public
concern," and the funeral setting does not alter that conclusion.

Snyder goes on to argue that Westboro's speech should be afforded less than full First
Amendment protection "not only because of the words" but also because the church members
exploited the funeral "as a platform to bring their message to a broader audience." There is no
doubt that Westboro chose to stage its picketing at the Naval Academy, the Maryland State
House, and Matthew Snyder's funeral to increase publicity for its views and because of the
relation between those sites and its views.

Westboro's choice to convey its views in conjunction with Matthew Snyder's funeral made the
expression of those views hurtful to many, especially to Matthew's father. The record makes
clear that the applicable legal term—"emotional distress"—fails to capture fully the anguish
Westboro's choice added to Mr. Snyder's already incalculable grief. But Westboro conducted
its picketing peacefully on matters of public concern at a public place adjacent to a public
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street. Such space occupies a "special position in terms of First Amendment protection."
"[W]e have repeatedly referred to public streets as the archetype of a traditional public forum."

That said, "[e]ven protected speech is not equally permissible in all places and at all times."
Maryland now has a law imposing restrictions on funeral picketing, as do 43 other States and
the Federal Government. To the extent these laws are content neutral, they raise very different
questions from the tort verdict at issue in this case. Maryland's law, however, was not in effect
at the time of the events at issue here, so we have no occasion to consider how it might apply
to facts such as those before us, or whether it or other similar regulations are constitutional.2

Simply put, the church members had the right to be where they were. Westboro alerted local
authorities to its funeral protest and fully complied with police guidance on where the
picketing could be staged. The picketing was conducted under police supervision some 1,000
feet from the church, out of the sight of those at the church. The protest was not unruly; there
was no shouting, profanity, or violence.

The record confirms that any distress occasioned by Westboro's picketing turned on the
content and viewpoint of the message conveyed, rather than any interference with the funeral
itself. A group of parishioners standing at the very spot where Westboro stood, holding signs
that said "God Bless America" and "God Loves You," would not have been subjected to
liability. It was what Westboro said that exposed it to tort damages.

Given that Westboro's speech was at a public place on a matter of public concern, that speech
is entitled to "special protection" under the First Amendment. Such speech cannot be
restricted simply because it is upsetting or arouses contempt. "If there is a bedrock principle
underlying the First Amendment, it is that the government may not prohibit the expression of
an idea simply because society finds the idea itself offensive or disagreeable." Indeed, "the
point of all speech protection … is to shield just those choices of content that in someone's
eyes are misguided, or even hurtful."

The jury was instructed it could hold Westboro liable for intentional infliction of emotional
distress based on a finding that Westboro's picketing was "outrageous." "Outrageousness,"
however, is a highly malleable standard with "an inherent subjectiveness about it which would
allow a jury to impose liability on the basis of the jurors' tastes or views, or perhaps on the
basis of their dislike of a particular expression." In a case such as this, a jury is "unlikely to be
neutral with respect to the content of [the] speech," posing "a real danger of becoming an
instrument for the suppression of … 'vehement, caustic, and sometimes unpleasan[t]'"
expression. Such a risk is unacceptable; "in public debate [we] must tolerate insulting, and
even outrageous, speech in order to provide adequate 'breathing space' to the freedoms
protected by the First Amendment." What Westboro said, in the context of how and where it
chose to say it, is entitled to "special protection" under the First Amendment, and that
protection cannot be overcome by a jury finding that the picketing was outrageous.

2 The Maryland law prohibits picketing within 100 feet of a funeral service or funeral
procession; Westboro's picketing would have complied with that restriction. 

88



III
The jury also found Westboro liable for the state law torts of intrusion upon seclusion and
civil conspiracy. Snyder argues that the church is not immunized from liability for intrusion
upon seclusion because Snyder was a member of a captive audience at his son's funeral. We
do not agree. In most circumstances, "the Constitution does not permit the government to
decide which types of otherwise protected speech are sufficiently offensive to require
protection for the unwilling listener or viewer. Rather, … the burden normally falls upon the
viewer to avoid further bombardment of [his] sensibilities simply by averting [his] eyes."

As a general matter, we have applied the captive audience doctrine only sparingly to protect
unwilling listeners from protected speech. Here, Westboro stayed well away from the
memorial service. Snyder could see no more than the tops of the signs when driving to the
funeral. And there is no indication that the picketing interfered with the funeral service itself.
We decline to expand the captive audience doctrine to the circumstances presented here.

IV
Our holding today is narrow. We are required in First Amendment cases to carefully review
the record, and the reach of our opinion here is limited by the particular facts before us. As we
have noted, "the sensitivity and significance of the interests presented in clashes between First
Amendment and [state law] rights counsel relying on limited principles that sweep no more
broadly than the appropriate context of the instant case."

Westboro's funeral picketing is certainly hurtful and its contribution to public discourse may
be negligible. But Westboro addressed matters of public import on public property, in a
peaceful manner, in compliance with the guidance of local officials. The speech was planned
to coincide with Matthew Snyder's funeral, but did not disrupt that funeral, and Westboro's
choice to conduct its picketing at that time and place did not alter the nature of its speech.

Speech is powerful. It can stir people to action, move them to tears of both joy and sorrow,
and—as it did here—inflict great pain. On the facts before us, we cannot react to that pain by
punishing the speaker. As a Nation we have chosen a different course—to protect even hurtful
speech on public issues to ensure that we do not stifle public debate. That choice requires that
we shield Westboro from tort liability for its picketing in this case.

Justice Alito, dissenting.

Our profound national commitment to free and open debate is not a license for the vicious
verbal assault that occurred in this case. Albert Snyder is not a public figure. He is simply a
parent whose son was killed in Iraq. Mr. Snyder wanted what is surely the right of any parent
who experiences such an incalculable loss: to bury his son in peace. But respondents deprived
him of that elementary right. They launched a malevolent verbal attack on Matthew and his
family at a time of acute emotional vulnerability. The Court now holds that the First
Amendment protected respondents' right to brutalize Mr. Snyder. I cannot agree.

Respondents have strong opinions on certain moral, religious, and political issues, and the
First Amendment ensures that they have almost limitless opportunities to express their views.
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It does not follow, however, that they may intentionally inflict severe emotional injury on
private persons at a time of intense emotional sensitivity by launching vicious verbal attacks
that make no contribution to public debate. To protect against such injury, most jurisdictions
permit recovery in tort for the intentional infliction of emotional distress (or IIED). 

This is a narrow tort with requirements that "are difficult to satisfy." Although the elements of
the tort are difficult to meet, respondents long ago abandoned any effort to show that those
tough standards were not satisfied here. Instead, they maintained that the First Amendment
gave them a license to engage in such conduct. They are wrong. Although this Court has not
decided the question, I think it is clear that the First Amendment does not entirely preclude
liability for the intentional infliction of emotional distress by means of speech.

This Court has recognized that words may "by their very utterance inflict injury" and that the
First Amendment does not shield utterances that form "no essential part of any exposition of
ideas, and are of such slight social value as a step to truth that any benefit that may be derived
from them is clearly outweighed by the social interest in order and morality." Chaplinsky v.
New Hampshire, 315 U. S. 568, 572 (1942). When grave injury is intentionally inflicted by
means of an attack like the one here, the First Amendment should not interfere with recovery.

In this case, respondents brutally attacked Matthew Snyder, and this attack, which was almost
certain to inflict injury, was central to respondents' well-practiced strategy for attracting public
attention. The more outrageous the funeral protest, the more publicity the Westboro Baptist
Church is able to obtain.

It is abundantly clear that respondents, going far beyond commentary on matters of public
concern, specifically attacked Matthew Snyder because (1) he was a Catholic and (2) he was a
member of the United States military. Both Matthew and petitioner were private figures, and
this attack was not speech on a matter of public concern. While commentary on the Catholic
Church or the United States military constitutes speech on matters of public concern, speech
regarding Matthew Snyder's purely private conduct does not.

Exploitation of a funeral for the purpose of attracting public attention "intrud[es] upon their
grief," and may permanently stain their memories of the moments before a loved one is laid to
rest. Allowing family members to have a few hours of peace without harassment does not
undermine public debate. I would therefore hold that, in this setting, the First Amendment
permits a private figure to recover for the intentional infliction of emotional distress caused by
speech on a matter of private concern.

In order to have a society in which public issues can be openly and vigorously debated, it is
not necessary to allow the brutalization of innocent victims like petitioner. I therefore dissent. 
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