Chapter V: Commercial Speech

In the same year that the Supreme Court decided Chaplinsky v. New Hampshire, it also
decided Valentine v. Chrestensen, 316 U.S. 52 (1942), in which it ruled that commercial
advertising was not entitled to First Amendment protection. In a number of cases, the Court
limited that holding, but it wasn’t until Virginia State Board of Pharmacy v. Virginia Citizens
Consumer Council, Inc., 425 U.S. 748 (1976), that the Court finally abandoned that view.
While that case recognized there was some measure of protection for commercial speech, the
Court did not specify all of the elements of that protection or identify a standard to apply to
challenges to the regulation of commercial speech. Those developments only occurred in
Central Hudson Gas & Electric Co. v. Public Service Commission, 447 U.S. 557 (1980).

1. VIRGINIA STATE BOARD OF PHARMACY v. VIRGINIA CITIZENS
CONSUMER COUNCIL, INC.
425 U.S. 748 (1976)

MR. JUSTICE BLACKMUN delivered the opinion of the Court, in which BURGER, C.J. and
BRENNAN, STEWART, WHITE, MARSHALL, and POWELL, JJ, joined.

The plaintiff-appellees in this case attack, as violative of the First and Fourteenth
Amendments that portion of § 54-524.35 of Code Ann. which provides that a pharmacist
licensed in Virginia is guilty of unprofessional conduct if he "(3) publishes, advertises or
promotes, directly or indirectly, in any manner whatsoever, any amount, price, fee, premium,
discount, rebate or credit terms for any drugs which may be dispensed only by prescription."

Inasmuch as only a licensed pharmacist may dispense prescription drugs in Virginia,
advertising or other affirmative dissemination of prescription drug price information is
effectively forbidden in the State. Some pharmacies refuse even to quote prescription drug
prices over the telephone. The Board's position, however, is that this would not constitute an
unprofessional publication. It is clear, nonetheless, that all advertising of such prices, in the
normal sense, is forbidden.

The present, and second, attack on the statute is one made not by one directly subject to its
prohibition, that is, a pharmacist, but by prescription drug consumers who claim that they
would greatly benefit if the prohibition were lifted and advertising freely allowed. The
plaintiffs are an individual Virginia resident who suffers from diseases that require her to take
prescription drugs on a daily basis, and two nonprofit organizations. Their claim is that the
First Amendment entitles the user of prescription drugs to receive information that
pharmacists wish to communicate to them through advertising and other promotional means,
concerning the prices of such drugs.

Certainly that information may be of value. Drug prices in Virginia, for both prescription and
nonprescription items, strikingly vary from outlet to outlet even within the same locality. It is
stipulated, for example, that in Richmond "the cost of 40 Achromycin tablets ranges from
$2.59 to $6.00, a difference of 140%," and that in the Newport News-Hampton area the cost
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of tetracycline ranges from $1.20 to $9.00, a difference of 650%.

The question first arises whether, even assuming that First Amendment protection attaches to
the flow of drug price information, it is a protection enjoyed by the appellees as recipients of
the information, and not solely, if at all, by the advertisers themselves who seek to disseminate
that information.

Freedom of speech presupposes a willing speaker. But where a speaker exists, as is the case
here, the protection afforded is to the communication, to its source and to its recipients both.
This is clear from the decided cases. In Kleindienst v. Mandel, 408 U.S. 753 (1972), we
acknowledged that this Court has referred to a First Amendment right to "receive information
and ideas," and that freedom of speech "'necessarily protects the right to receive." And in
Procunier v. Martinez, 416 U.S. 396 (1974), where censorship of prison inmates' mail was
under examination, we thought it unnecessary to assess the First Amendment rights of the
inmates themselves, for it was reasoned that such censorship equally infringed the rights of
noninmates to whom the correspondence was addressed. There are numerous other
expressions to the same effect in the Court's decisions. If there is a right to advertise, there is a
reciprocal right to receive the advertising, and it may be asserted by these appellees.

The appellants contend that the advertisement of prescription drug prices is outside the
protection of the First Amendment because it is "commercial speech.” There can be no
question that in past decisions the Court has given some indication that commercial speech is
unprotected. In Valentine v. Chrestensen, 316 U.S. 52 (1942), the Court upheld a New York
statute that prohibited the distribution of any "handbill, circular. . . or other advertising matter
whatsoever in or upon any street." The Court concluded that, although the First Amendment
would forbid the banning of all communication by handbill in the public thoroughfares, it
imposed "no such restraint on government as respects purely commercial advertising." Further
support for a "commercial speech”" exception to the First Amendment may perhaps be found
in Breard v. Alexandria, 341 U.S. 622 (1951), where the Court upheld a conviction for
violation of an ordinance prohibiting door-to-door solicitation of magazine subscriptions.
Since the decision in Breard, however, the Court has never denied protection on the ground
that the speech in issue was "commercial speech."

Last Term, in Bigelow v. Virginia, 421 U.S. 809 (1975), the notion of unprotected
"commercial speech" all but passed from the scene. We reversed a conviction for violation of
a Virginia statute that made the circulation of any publication to encourage or promote the
processing of an abortion in Virginia a misdemeanor. The defendant had published in his
newspaper the availability of abortions in New York. The advertisement in question, in
addition to announcing that abortions were legal in New York, offered the services of a
referral agency in that State. We rejected the contention that the publication was unprotected
because it was commercial. Chrestensen's continued validity was questioned, and its holding
was described as "distinctly a limited one" that merely upheld "a reasonable regulation of the
manner in which commercial advertising could be distributed." We concluded that "the
Virginia courts erred in their assumptions that advertising, as such, was entitled to no First
Amendment protection," and we observed that the "relationship of speech to the marketplace
of products or of services does not make it valueless in the marketplace of ideas."
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Some fragment of hope for the continuing validity of a "commercial speech" exception
arguably might have persisted because of the subject matter of the advertisement in Bigelow.
We noted that in announcing the availability of legal abortions in New York, the
advertisement "did more than simply propose a commercial transaction. It contained factual
material of clear "public interest."" Indeed, we observed: "We need not decide in this case the
precise extent to which the First Amendment permits regulation of advertising that is related
to activities the State may legitimately regulate or even prohibit."

Here, in contrast, the question whether there is a First Amendment exception for "commercial
speech" is squarely before us. Our pharmacist does not wish to editorialize on any subject,
cultural, philosophical, or political. He does not wish to report any particularly newsworthy
fact, or to make generalized observations even about commercial matters. The "idea" he
wishes to communicate is simply this: "I will sell you the X prescription drug at the Y price."
Our question, then, is whether this communication is wholly outside the protection of the First
Amendment.

We begin with several propositions that already are settled or beyond serious dispute. It is
clear, for example, that speech does not lose its First Amendment protection because money is
spent to project it, as in a paid advertisement of one form or another. New York Times Co. v.
Sullivan, 376 U.S. 254, 266 (1964). Speech likewise is protected even though it is carried in a
form that is "sold" for profit, and even though it may involve a solicitation to purchase or
otherwise pay or contribute money.

If there is a kind of commercial speech that lacks all First Amendment protection, therefore, it
must be distinguished by its content. Yet the speech whose content deprives it of protection
cannot simply be speech on a commercial subject. No one would contend that our pharmacist
may be prevented from being heard on the subject of whether, in general, pharmaceutical
prices should be regulated, or their advertisement forbidden. Nor can it be dispositive that a
commercial advertisement is noneditorial, and merely reports a fact. Purely factual matter of
public interest may claim protection.

Our question is whether speech which does "no more than propose a commercial transaction"
is so removed from any "exposition of ideas" and from "'truth, science, morality, and arts in
general, in its diffusion of liberal sentiments on the administration of Government," that it
lacks all protection. Our answer is that it is not.

As to the particular consumer's interest in the free flow of commercial information, that
interest may be as keen, if not keener by far, than his interest in the day's most urgent political
debate. Appellees' case in this respect is a convincing one. Those whom the suppression of
prescription drug price information hits the hardest are the poor, the sick, and particularly the
aged. A disproportionate amount of their income tends to be spent on prescription drugs; yet
they are the least able to learn, by shopping from pharmacist to pharmacist, where their scarce
dollars are best spent. When drug prices vary as strikingly as they do, information as to who is
charging what becomes more than a convenience. It could mean the alleviation of physical
pain or the enjoyment of basic necessities.
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Generalizing, society also may have a strong interest in the free flow of commercial
information. Even an individual advertisement, though entirely "commercial," may be of
general public interest. Obviously, not all commercial messages contain the same or even a
very great public interest element. There are few to which such an element, however, could
not be added. Our pharmacist, for example, could cast himself as a commentator on
store-to-store disparities in drug prices, giving his own and those of a competitor as proof. We
see little point in requiring him to do so, and little difference if he does not.

Moreover, there is another consideration that suggests that no line between publicly
"interesting" or "important" commercial advertising and the opposite kind could ever be
drawn. Advertising, however tasteless and excessive it sometimes may seem, is nonetheless
dissemination of information as to who is producing and selling what product, for what
reason, and at what price. So long as we preserve a predominantly free enterprise economy,
the allocation of our resources in large measure will be made through numerous private
economic decisions. It is a matter of public interest that those decisions, in the aggregate, be
intelligent and well informed. To this end, the free flow of commercial information is
indispensable. And if it is indispensable to the proper allocation of resources in a free
enterprise system, it is also indispensable to the formation of intelligent opinions as to how
that system ought to be regulated or altered. Therefore, even if the First Amendment were
thought to be primarily an instrument to enlighten public decisionmaking in a democracy, we
could not say that the free flow of information does not serve that goal.

Arrayed against these substantial individual and societal interests are a number of
justifications for the advertising ban. These have to do principally with maintaining a high
degree of professionalism on the part of licensed pharmacists. Indisputably, the State has a
strong interest in maintaining that professionalism.

Price advertising, it is argued, will place in jeopardy the pharmacist's expertise and, with it,
the customer's health. It is claimed that the aggressive price competition that will result from
unlimited advertising will make it impossible for the pharmacist to supply professional
services in the compounding, handling, and dispensing of prescription drugs. Such services
are time consuming and expensive; if competitors who economize by eliminating them are
permitted to advertise their resulting lower prices, the more painstaking and conscientious
pharmacist will be forced either to follow suit or to go out of business. It is also claimed that
prices might not necessarily fall as a result of advertising. If one pharmacist advertises, others
must, and the resulting expense will inflate the cost of drugs. It is further claimed that
advertising will lead people to shop for their prescription drugs among the various
pharmacists who offer the lowest prices, and the loss of stable pharmacist-customer
relationships will make individual attention - and certainly the practice of monitoring -
impossible. Finally, it is argued that damage will be done to the professional image of the
pharmacist. This image, that of a skilled and specialized craftsman, attracts talent to the
profession and reinforces the better habits of those who are in it. Price advertising, it is said,
will reduce the pharmacist's status to that of a mere retailer.

The strength of these proffered justifications is greatly undermined by the fact that high
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professional standards, to a substantial extent, are guaranteed by the close regulation to which
pharmacists in Virginia are subject. And this case concerns the retail sale by the pharmacist
more than it does his professional standards. Surely, any pharmacist guilty of professional
dereliction that actually endangers his customer will promptly lose his license. At the same
time, we cannot discount the Board's justifications entirely.

The challenge now made, however, is based on the First Amendment. It appears to be feared
that if the pharmacist who wishes to provide low cost, and assertedly low quality, services is
permitted to advertise, he will be taken up on his offer by too many unwitting customers. They
will choose the low-cost, low-quality service and drive the "professional" pharmacist out of
business. They will respond only to costly and excessive advertising, and end up paying the
price. They will go from one pharmacist to another, following the discount, and destroy the
pharmacist-customer relationship. They will lose respect for the profession because it
advertises. All this is not in their best interests, and all this can be avoided if they are not
permitted to know who is charging what.

There is, of course, an alternative to this highly paternalistic approach. That alternative is to
assume that this information is not in itself harmful, that people will perceive their own best
interests if only they are well enough informed, and that the best means to that end is to open
the channels of communication rather than to close them. If they are truly open, nothing
prevents the "professional" pharmacist from marketing his own assertedly superior product,
and contrasting it with that of the low-cost, high-volume prescription drug retailer. But the
choice among these alternative approaches is not ours to make or the Virginia General
Assembly's. It is precisely this kind of choice, between the dangers of suppressing
information, and the dangers of its misuse if it is freely available, that the First Amendment
makes for us. Virginia is free to require whatever professional standards it wishes of its
pharmacists; it may subsidize them or protect them from competition in other ways. But it
may not do so by keeping the public in ignorance of the entirely lawful terms that competing
pharmacists are offering. In this sense, the justifications Virginia has offered for suppressing
the flow of prescription drug price information, far from persuading us that the flow is not
protected by the First Amendment, have reinforced our view that it is. We so hold.

In concluding that commercial speech, like other varieties, is protected, we of course do not
hold that it can never be regulated in any way. Some forms of commercial speech regulation
are surely permissible. We mention a few only to make clear that they are not before us and
therefore are not foreclosed by this case.

Untruthful speech, commercial or otherwise, has never been protected for its own sake.
Obviously, much commercial speech is not provably false, or even wholly false, but only
deceptive or misleading. We foresee no obstacle to a State's dealing effectively with this
problem. The First Amendment, as we construe it today, does not prohibit the State from
insuring that the stream of commercial information flow cleanly as well as freely.

Also, there is no claim that the transactions proposed in the forbidden advertisements are
themselves illegal in any way.

What is at issue is whether a State may completely suppress the dissemination of concededly
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truthful information about entirely lawful activity, fearful of that information's effect upon its
disseminators and its recipients. Reserving other questions, we conclude that the answer to
this one is in the negative.

MR. JUSTICE REHNQUIST, dissenting.

The logical consequences of the Court's decision in this case, a decision which elevates
commercial intercourse between a seller hawking his wares and a buyer seeking to strike a
bargain to the same plane as has been previously reserved for the free marketplace of ideas,
are far reaching indeed. Under the Court's opinion the way will be open not only for
dissemination of price information but for active promotion of prescription drugs, liquor,
cigarettes, and other products the use of which it has previously been thought desirable to
discourage. Now, however, such promotion is protected by the First Amendment so long as it
is not misleading or does not promote an illegal product or enterprise. In coming to this
conclusion, the Court has overruled a legislative determination that such advertising should
not be allowed and has done so on behalf of a consumer group which is not directly
disadvantaged by the statute in question. This effort to reach a result which the Court
obviously considers desirable is a troublesome one, for two reasons. It extends standing to
raise First Amendment claims beyond the previous decisions of this Court. It also extends the
protection of that Amendment to purely commercial endeavors which its most vigorous
champions on this Court had thought to be beyond its pale.

2. CENTRAL HUDSON GAS & ELECTRIC CORP. v. PUBLIC SERVICE
COMMISSION
447 U.S. 557 (1980)

JUSTICE POWELL delivered the opinion of the Court joined by BURGER, C.J. and
STEWART, WHITE, and MARSHALL, JJ.

The case presents the question whether a regulation of the Public Service Commission of the
state of New York violates the First and Fourteenth Amendments because it completely bans
promotional advertising by an electrical utility.

I

In December 1973, the Commission, appeals here, ordered electric utilities in New York State
to cease all advertising that "promot[es] the use of electricity." The order was based on the
Commission's finding that "the interconnected utility system in New York State does not have

sufficient fuel stocks or sources of supply to continue furnishing all customer demands for the
1973-1974 winter."

Three years later, when the fuel shortage had eased, the Commission requested comments
from the public on its proposal to continue the ban on promotional advertising. Central
Hudson Gas & Electric Corp., the appellant in this case, opposed the ban on First Amendment
grounds. After reviewing the public comments, the Commission extended the prohibition in a
Policy Statement issued on February 25, 1977.
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The Policy Statement divided advertising expenses "into two broad categories:
promotional—advertising intended to stimulate the purchase of utility services—and
institutional and informational, a broad category inclusive of all advertising not clearly
intended to promote sales." The Commission declared all promotional advertising contrary to
the national policy of conserving energy. It acknowledged that the ban is not a perfect vehicle
for conserving energy. For example, the Commissioner's order prohibits promotional
advertising to develop consumption during periods when demand for electricity is low. By
limiting growth in "off-peak" consumption, the ban limits the "beneficial side effects" of such
growth in terms of more efficient use of existing powerplants. And since oil dealers are not
under the Commissioner's jurisdiction and thus remain free to advertise, it was recognized that
the ban can achieve only "piecemeal conservationism." Still, the Commission adopted the
restriction because it was deemed likely to "result in some dampening of unnecessary growth"
in energy consumption.

The Commission's order explicitly permitted "informational" advertising designed to
encourage "shifts of consumption" from peak demand times to periods of low electricity
demand. Information advertising would not seek to increase aggregate consumption, but
would invite a leveling of demand throughout any given 24-hour period. The agency offered
to review "specific proposals by the companies for specifically described [advertising]
programs that meet these criteria."

When it rejected requests for rehearing on the Policy Statement, the Commission
supplemented its rationale for the advertising ban. The agency observed that additional
electricity probably would be more expensive to produce than existing output. Because
electricity rates in New York were not then based on marginal cost, the Commission feared
that additional power would be priced below the actual cost of generation. The additional
electricity would be subsidized by all consumers through generally higher rates. The state
agency also thought that promotional advertising would give "misleading signals" to the
public by appearing to encourage energy consumption at a time when conservation is needed.

Appellant challenged the order in state court, arguing that the Commission had restrained
commercial speech in violation of the First and Fourteenth Amendments. The Commission's
order was upheld by the trial court and at the intermediate appellate level. The New York
Court of Appeals affirmed. It found little value to advertising in "the noncompetitive market
in which electric corporations operate." Since consumers "have no choice regarding the source
of their electric power," the court denied that "promotional advertising of electricity might
contribute to society's interest in ‘informed and reliable' economic decisionmaking." The court
also observed that by encouraging consumption, promotional advertising would only
exacerbate the current energy situation. The court concluded that the governmental interest in
the prohibition outweighed the limited constitutional value of the commercial speech at issue.
We now reverse.

I
The Commission's order restricts only commercial speech, that is, expression related solely to
the economic interests of the speaker and its audience. Virginia Pharmacy Board v. Virginia
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Citizens Consumer Council, 425 U. S. 748, 762 (1976). The First Amendment, as applied to
the States through the Fourteenth Amendment, protects commercial speech from unwarranted
governmental regulation. Commercial expression not only serves the economic interest of the
speaker, but also assists consumers and furthers the societal interest in the fullest possible
dissemination of information. In applying the First Amendment to this area, we have rejected
the "highly paternalistic" view that government has complete power to suppress or regulate
commercial speech. "[P]eople will perceive their own best interest if only they are well
enough informed, and . . . the best means to that end is to open the channels of
communication, rather than to close them. . . ." Even when advertising communicates only an
incomplete version of the relevant facts, the First Amendment presumes that some accurate
information is better than no information at all.

Nevertheless, our decisions have recognized "the 'commonsense' distinction between speech
proposing a commercial transaction, which occurs in an area traditionally subject to
government regulation, and other varieties of speech." The Constitution therefore accords a
lesser protection to commercial speech than to other constitutionally guaranteed expression.
The protection available for particular commercial expression turns on the nature both of the
expression and of the governmental interests served by its regulation.

The First Amendment's concern for commercial speech is based on the informational function
of advertising. Consequently, there can be no constitutional objection to the suppression of
commercial messages that do not accurately inform the public about lawful activity. The
government may ban forms of communication more likely to deceive the public than to
inform it, or commercial speech related to illegal activity.

If the communication is neither misleading nor related to unlawful activity, the government's
power is more circumscribed. The State must assert a substantial interest to be achieved by
restrictions on commercial speech. Moreover, the regulatory technique must be in proportion
to that interest. The limitation on expression must be designed carefully to achieve the State's
goal. Compliance with this requirement may be measured by two criteria. First, the restriction
must directly advance the state interest involved; the regulation may not be sustained if it
provides only ineffective or remote support for the government's purpose. Second, if the
governmental interest could be served as well by a more limited restriction on commercial
speech, the excessive restrictions cannot survive.

Under the first criterion, the Court has declined to uphold regulations that only indirectly
advance the state interest involved. In Virginia Pharmacy Board, the Court concluded that an
advertising ban could not be imposed to protect the ethical or performance standards of a
profession. The Court noted that "[t]he advertising ban does not directly affect professional
standards one way or the other."

The second criterion recognizes that the First Amendment mandates that speech restrictions
be "narrowly drawn." The regulatory technique may extend only as far as the interest it serves.
The State cannot regulate speech that poses no danger to the asserted state interest, nor can it
completely suppress information when narrower restrictions on expression would serve its
interest as well.
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In commercial speech cases, then, a four-part analysis has developed. At the outset, we must
determine whether the expression is protected by the First Amendment. For commercial
speech to come within that provision, it at least must concern lawful activity and not be
misleading. Next, we ask whether the asserted governmental interest is substantial. If both
inquiries yield positive answers, we must determine whether the regulation directly advances
the governmental interest asserted, and whether it is not more extensive than is necessary to
serve that interest.

I

We now apply this four-step analysis for commercial speech to the Commission's arguments
in support of its ban on promotional advertising. The Commission does not claim that the
expression at issue either is inaccurate or relates to unlawful activity. Yet the New York Court
of Appeals questioned whether Central Hudson's advertising is protected commercial speech.
Because appellant holds a monopoly over the sale of electricity in its service area, the state
court suggested that the Commission's order restricts no commercial speech of any worth. The
court stated that advertising in a "noncompetitive market" could not improve the
decisionmaking of consumers. The court saw no constitutional problem with barring
commercial speech that it viewed as conveying little useful information.

The reasoning falls short of establishing that apellant's advertising is not commercial speech
protected by the First Amendment. Monopoly over the supply of a product provides no
protection from competition with substitutes for that product. Electric utilities compete with
suppliers of fuel oil and natural gas in several markets, such as those for home heating and
industrial power. This Court noted the existence of interfuel competition 45 years ago. Each
energy source continues to offer peculiar advantages and disadvantages that may influence
consumer choice. For consumers in those competitive markets, advertising by utilities is just
as valuable as advertising by unregulated firms.

Even in monopoly markets, the suppression of advertising reduces the information available
for consumer decisions and thereby defeats the purpose of the First Amendment. The New
York court's argument appears to assume that the providers of a monopoly service or product
are willing to pay for wholly ineffective advertising. Most businesses— even regulated
monopolies—are unlikely to underwrite promotional advertising that is of no interest or use to
consumers. Indeed, a monopoly enterprise legitimately may wish to inform the public that it
has developed new services or terms of doing business. A consumer may need information to
aid his decision whether or not to use the monopoly services at all, or how much of the service
he should purchase. In the absence of factors that would distort the decision to advertise, we
may assume that the willingness of a business to promote its products reflects a belief that
consumers are interested in the advertising. Since no such extraordinary conditions have been
identified in this case, appellant's monopoly position does not alter the First Amendment's
protection for its commercial speech.

The Commission offers two state interests as justifications for the ban on promotional
advertising. The first concerns energy conservation. Any increase in demand for electricity—
during peak or off-peak periods—means greater consumption of energy. The Commission
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argues, and the New York court agreed, that the State's interest in conserving energy is
sufficient to support suppression of advertising designed to increase consumption of
electricity. In view of our country's dependence on energy resources beyond our control, no
one can doubt the importance of energy conservation. Plainly, therefore, the state interest
asserted is substantial.

The Commission also argues that promotional advertising will aggravate inequities caused by
the failure to base the utilities' rates on marginal cost. The utilities argued to the Commission
that if they could promote the use of electricity in periods of low demand, they would improve
their utilization of generating capacity. The Commission responded that promotion of off-peak
consumption also would increase consumption during peak periods. If peak demand were to
rise, the absence of marginal cost rates would mean that the rates charged for the additional
power would not reflect the true costs of expanding production. Instead, the extra costs would
be borne by all consumers through higher overall rates. Without promotional advertising, the
Commission stated, this inequitable turn of events would be less likely to occur. The choice
among rate structures involves difficult and important questions of economic supply and
distributional fairness. The State's concern that rates be fair and efficient represents a clear and
substantial governmental interest.

Next, we focus on the relationship between the State's interests and the advertising ban. Under
this criterion, the Commission's laudable concern over the equity and efficiency of appellant's
rates does not provide a constitutionally adequate reason for restricting protected speech. The
link between the advertising prohibition and appellant's rate structure is, at most, tenuous. The
impact of promotional advertising on the equity of appellant's rates is highly speculative.
Advertising to increase off-peak usage would have to increase peak usage, while other factors
that directly affect the fairness and efficiency of appellant's rates remained constant. Such
conditional and remote eventualities simply cannot justify silencing appellant's promotional
advertising.

In contrast, the State's interest in energy conservation is directly advanced by the Commission
order at issue here. There is an immediate connection between advertising and demand for
electricity. Central Hudson would not contest the advertising ban unless it believed that
promotion would increase its sales. Thus, we find a direct link between the state interest in
conservation and the Commission's order.

We come finally to the critical inquiry in this case: whether the Commission's complete
suppression of speech ordinarily protected by the First Amendment is no more extensive than
necessary to further the State's interest in energy conservation. The Commission's order
reaches all promotional advertising, regardless of the impact of the touted service on overall
energy use. But the energy conservation rationale, as important as it is, cannot justify
suppressing information about electric devices or services that would cause no net increase in
total energy use. In addition, no showing has been made that a more limited restriction on the
content of promotional advertising would not serve adequately the State's interests.

Appellant insists that but for the ban, it would advertise products and services that use energy
efficiently. These include the "heat pump," which both parties acknowledge to be a major
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improvement in electric heating, and the use of electric heat as a "backup" to solar and other
heat sources. Although the Commission has questioned the efficiency of electric heating
before this Court, neither the Commission's Policy Statement nor its order denying rehearing
made findings on this issue. In the absence of authoritative findings to the contrary, we must
credit as within the realm of possibility the claim that electric heat can be an efficient
alternative in some circumstances.

The Commission's order prevents appellant from promoting electric services that would
reduce energy use by diverting demand from less efficient sources, or that would consume
roughly the same amount of energy as do alternative sources. In neither situation would the
utility's advertising endanger conservation or mislead the public. To the extent that the
Commission's order suppresses speech that in no way impairs the State's interest in energy
conservation, the Commission's order violates the First and Fourteenth Amendments and must
be invalidated.

The Commission also has not demonstrated that its interest in conservation cannot be
protected adequately by more limited regulation of appellant's commercial expression. To
further its policy of conservation, the Commission could attempt to restrict the format and
content of Central Hudson's advertising. It might, for example, require that the advertisements
include information about the relative efficiency and expense of the offered service, both
under current conditions and for the foreseeable future. In the absence of a showing that more
limited speech regulation would be ineffective, we cannot approve the complete suppression
of Central Hudson's advertising.

v

Our decision today in no way disparages the national interest in energy conservation. We
accept without reservation the argument that conservation, as well as the development of
alternative energy sources, is an imperative national goal. Administrative bodies empowered
to regulate electric utilities have the authority—and indeed the duty—to take appropriate
action to further this goal. When, however, such action involves the suppression of speech, the
First and Fourteenth Amendments require that the restriction be no more extensive than is
necessary to serve the state interest. In this case, the record before us fails to show that the
total ban on promotional advertising meets this requirement.

JUSTICE BLACKMUN, with whom JUSTICE BRENNAN joins, concurring in the
judgment.

I agree with the Court that the Public Service Commission's ban on promotional advertising of
electricity by public utilities is inconsistent with the First and Fourteenth Amendments. I
concur only in the Court's judgment, however, because I believe the test now evolved and
applied by the Court is not consistent with our prior cases and does not provide adequate
protection for truthful, nonmisleading, noncoercive commercial speech. I agree with the Court
that this level of intermediate scrutiny is appropriate for a restraint on commercial speech
designed to protect consumers from misleading or coercive speech, or a regulation related to
the time, place, or manner of commercial speech. I do not agree, however, that the Court's
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four-part test is the proper one to be applied when a State seeks to suppress information about
a product in order to manipulate a private economic decision that the State cannot or has not
regulated or outlawed directly.

I agree with the Court that, in today's world, energy conservation is a goal of paramount
national and local importance. I disagree with the Court, however, when it says that
suppression of speech may be a permissible means to achieve that goal. The Court recognizes
that we have never held that commercial speech may be suppressed in order to further the
State's interest in discouraging purchases of the underlying product that is advertised.
Permissible restraints on commercial speech have been limited to measures designed to
protect consumers from fraudulent, misleading, or coercive sales techniques. Those designed
to deprive consumers of information about products or services that are legally offered for sale
consistently have been invalidated.

I seriously doubt whether suppression of information concerning the availability and price of a
legally offered product is ever a permissible way for the State to "dampen" demand for or use
of the product. Even though "commercial" speech is involved, such a regulatory measure
strikes at the heart of the First Amendment. This is because it is a covert attempt by the State
to manipulate the choices of its citizens, not by persuasion or direct regulation, but by
depriving the public of the information needed to make a free choice. As the Court recognizes,
the State's policy choices are insulated from the visibility and scrutiny that direct regulation
would entail and the conduct of citizens is molded by the information that government
chooses to give them.

If the First Amendment guarantee means anything, it means that, absent clear and present
danger, government has no power to restrict expression because of the effect its message is
likely to have on the public. Our cases indicate that this guarantee applies even to commercial
speech. We have not suggested that the "commonsense differences" between commercial
speech and other speech justify relaxed scrutiny of restraints that suppress truthful,
nondeceptive, noncoercive commercial speech. The differences articulated by the Court justify
a more permissive approach to regulation of the manner of commercial speech for the purpose
of protecting consumers from deception or coercion. No differences between commercial
speech and other protected speech justify suppression of commercial speech in order to
influence public conduct through manipulation of the availability of information.

MR. JUSTICE STEVENS, with whom MR. JUSTICE BRENNAN joins, concurring in the
judgment.

Because "commercial speech" is afforded less constitutional protection than other forms of
speech, it is important that the commercial speech concept not be defined too broadly lest
speech deserving of greater constitutional protection be inadvertently suppressed. The issue in
this case is whether New York's prohibition on the promotion of the use of electricity through
advertising is a ban on nothing but commercial speech.

In my judgment one of the two definitions the Court uses in addressing that issue is too broad
and the other may be somewhat too narrow. The Court first describes commercial speech as
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"expression related solely to the economic interests of the speaker and its audience." Although
it is not entirely clear whether this definition uses the subject matter of the speech or the
motivation of the speaker as the limiting factor, it seems clear to me that it encompasses
speech that is entitled to the maximum protection afforded by the First Amendment. Neither a
labor leader's exhortation to strike, nor an economist's dissertation on the money supply,
should receive any lesser protection because the subject matter concerns only the economic
interests of the audience. Nor should the economic motivation of a speaker qualify his
constitutional protection; even Shakespeare may have been motivated by the prospect of
pecuniary reward. Thus, the Court's first definition of commercial speech is unquestionably
too broad.

The Court's second definition refers to "'speech proposing a commercial transaction." A
salesman's solicitation, a broker's offer, and a manufacturer's publication of a price list or the
terms of his standard warranty would unquestionably fit within this concept. Presumably, the
definition is intended to encompass advertising that advises possible buyers of the availability
of specific products at specific prices and describes the advantages of purchasing such items.
Perhaps it also extends to other communications that do little more than make the name of a
product or a service more familiar to the general public. Whatever the precise contours of the
concept, I am persuaded that it should not include the entire range of communication that is
embraced within the term "promotional advertising."

This case involves a governmental regulation that completely bans promotional advertising by
an electric utility. This ban encompasses a great deal more than mere proposals to engage in
certain kinds of commercial transactions. It prohibits all advocacy of the immediate or future
use of electricity. It curtails expression by an informed and interested group of persons of their
point of view on questions relating to the production and consumption of electrical
energy—questions frequently discussed and debated by our political leaders. The breadth of
the ban thus exceeds the boundaries of the commercial speech concept, however that concept
may be defined.

The justification for the regulation is nothing more than the expressed fear that the audience
may find the utility's message persuasive. Without the aid of any coercion, deception, or
misinformation, truthful communication may persuade some citizens to consume more
electricity than they otherwise would. I assume that such a consequence would be undesirable
and that government may therefore prohibit and punish the unnecessary or excessive use of
electricity. But if the perceived harm associated with greater electrical usage is not sufficiently
serious to justify direct regulation, surely it does not justify the suppression of speech.

In sum, I concur in the result because I do not consider this to be a "commercial speech" case.
Accordingly, I see no need to decide whether the Court's four-part analysis, adequately
protects commercial speech—as properly defined— in the face of a blanket ban of the sort
involved in this case.

MR. JUSTICE REHNQUIST, dissenting.
The Court's analysis in my view is wrong in several respects. Initially, I disagree with the
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Court's conclusion that the speech of a state-created monopoly, which is the subject of a
comprehensive regulatory scheme, is entitled to protection under the First Amendment. I also
think that the Court errs here in failing to recognize that the state law is most accurately
viewed as an economic regulation and that the speech involved (if it falls within the scope of
the First Amendment at all) occupies a significantly more subordinate position in the
hierarchy of First Amendment values than the Court gives it today. Finally, the Court in
reaching its decision improperly substitutes its own judgment for that of the State in deciding
how a proper ban on promotional advertising should be drafted. With regard to this latter
point, the Court adopts as its final part of a four-part test a "no more extensive than necessary"
analysis that will unduly impair a state legislature's ability to adopt legislation reasonably
designed to promote interests that have always been rightly thought to be of great importance
to the State.

In concluding that appellant's promotional advertising constitutes protected speech, the Court
reasons that speech by electric utilities is valuable to consumers who must decide whether to
use the monopoly service or turn to an alternative energy source, and if they decide to use the
service how much of it to purchase. The Court in so doing "assume[s] that the willingness of a
business to promote its products reflects a belief that consumers are interested in the
advertising." The Court's analysis ignores the fact that the monopoly here is entirely
state-created and subject to an extensive state regulatory scheme from which it derives
benefits as well as burdens.

While this Court has stated that the "capacity [of speech] for informing the public does not
depend upon the identity of its source," the source of the speech nevertheless may be relevant
in determining whether a given message is protected under the First Amendment. When the
source of the speech is a state-created monopoly such as this, traditional First Amendment
concerns, if they come into play at all, certainly do not justify the board interventionist role
adopted by the Court today.

The extensive regulations governing decisionmaking by public utilities suggest that for
purposes of First Amendment analysis, a utility is far closer to a state-controlled enterprise
than is an ordinary corporation. Accordingly, I think a State has broad discretion in
determining the statements that a utility may make in that such statements emanate from the
entity created by the State to provide important and unique public services. And a state
regulatory body charged with the oversight of these types of services may reasonably decide to
impose on the utility a special duty to conform its conduct to the agency's conception of the
public interest. Thus I think it is constitutionally permissible for it to decide that promotional
advertising is inconsistent with the public interest in energy conservation. I also think New
York's ban on such advertising falls within the scope of permissible state regulation of an
economic activity by an entity that could not exist in corporate form, say nothing of enjoy
monopoly status, were it not for the laws of New York.

This Court has previously recognized that although commercial speech may be entitled to
First Amendment protection, that protection is not as extensive as that accorded to the
advocacy of ideas. "We have not discarded the 'common-sense' distinction between speech
proposing a commercial transaction, which occurs in an area traditionally subject to
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government regulation, and other varieties of speech.

The Court's decision today fails to give due deference to this subordinate position of
commercial speech. The Court in so doing returns to the bygone era of Lochner v. New York,
198 U. S. 45 (1905), in which it was common practice for this Court to strike down economic
regulations adopted by a State based on the Court's own notions of the most appropriate
means for the State to implement its considered policies. I had thought by now it had become
well established that a State has broad discretion in imposing economic regulations.

The Court today holds not only that commercial speech is entitled to First Amendment
protection, but also that when it is protected a State may not regulate it unless its reason for
doing so amounts to a "substantial" governmental interest, its regulation "directly advances"
that interest, and its manner of regulation is "not more extensive than necessary" to serve the
interest. The test adopted by the Court thus elevates the protection accorded commercial
speech that falls within the scope of the First Amendment to a level that is virtually
indistinguishable from that of noncommercial speech. I think the Court in so doing has, by
labeling economic regulation of business conduct as a restraint on "free speech," gone far to
resurrect the discredited doctrine of cases such as Lochner. New York's order here is in my
view more akin to an economic regulation to which virtually complete deference should be
accorded by this Court.

An ostensible justification for striking down New York's ban on promotional advertising is
that this Court has previously "rejected the “highly paternalistic' view that government has
complete power to suppress or regulate commercial speech. [P]eople will perceive their own
best interests if only they are well enough informed and . . . the best means to that end is to
open the channels of communication, rather than to close them. . . ." Whatever the merits of
this view, I think the Court has carried its logic too far here.

The view apparently derives from the Court's frequent reference to the "marketplace of ideas,"
which was deemed analogous to the commercial market in which a laissez-faire policy would
lead to optimum economic decisionmaking under the guidance of the "invisible hand." See,
e.g., Adam Smith, Wealth of Nations (1776). This notion was expressed by Mr. Justice
Holmes in his dissenting opinion in Abrams v. United States, 250 U. S. 616, 630 (1919),
wherein he stated that "the best test of truth is the power of the thought to get itself accepted in
the competition of the market. . . ."

While it is true that an important objective of the First Amendment is to foster the free flow of
information, identification of speech that falls within its protection is not aided by the
metaphorical reference to a "marketplace of ideas." There is no reason for believing that the
marketplace of ideas is free from market imperfections any more than there is to believe that
the invisible hand will always lead to optimum economic decisions in the commercial market.
Indeed, many types of speech have been held to fall outside the scope of the First Amendment,
thereby subject to governmental regulation, despite this Court's references to a marketplace of
ideas. See, e.g., Chaplinsky v. New Hampshire, 315 U. S. 568 (1942) (fighting words); Roth v.
United States, 354 U. S. 476 (1957) (obscenity). And as this Court stated in Gertz v. Robert
Welch, Inc., 418 U. S. 323, 344, n. 9 (1974): "Of course, an opportunity for rebuttal seldom
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suffices to undo [the] harm of a defamatory falsehood. Indeed the law of defamation is rooted
in our experience that the truth rarely catches up with a lie." The Court similarly has
recognized that false and misleading commercial speech is not entitled to any First
Amendment protection.

The above examples illustrate that in a number of instances government may constitutionally
decide that societal interests justify the imposition of restrictions on the free flow of
information. When the question is whether a given commercial message is protected, I do not
think this Court's determination that the information will "assist" consumers justifies judicial
invalidation of a reasonably drafted state restriction on such speech when the restriction is
designed to promote a concededly substantial state interest. I consequently disagree with the
Court's conclusion that the societal interest in the dissemination of commercial information is
sufficient to justify a restriction on the State's authority to regulate promotional advertising by
utilities. Nor do I think there is any basis for concluding that individual citizens of the State
will recognize the need for and act to promote energy conservation to the extent the
government deems appropriate, if only the channels of communication are left open. Thus,
even if [ were to agree that commercial speech is entitled to some First Amendment
protection, I would hold here that the State's decision to ban promotional advertising, in light
of the substantial state interest at stake, is a constitutionally permissible exercise of its power
to adopt regulations designed to promote the interests of its citizens.

I remain of the view that the Court unlocked a Pandora's Box when it "elevated" commercial
speech to the level of traditional political speech by according it First Amendment protection
in Virginia Pharmacy Board v. Virginia Citizens Consumer Council, 425 U. S. 748 (1976).
The line between "commercial speech," and the kind of speech that those who drafted the First
Amendment had in mind, may not be a technically or intellectually easy one to draw, but it
surely produced far fewer problems than has the development of judicial doctrine in this area
since Virginia Pharmacy Board. For in the world of political advocacy and its marketplace of
ideas, there is no such thing as a "fraudulent" idea: there may be useless proposals, totally
unworkable schemes, as well as very sound proposals that will receive the imprimatur of the
"marketplace of ideas" through our majoritarian system of election and representative
government. The free flow of information is important in this context not because it will lead
to the discovery of any objective "truth," but because it is essential to our system of
self-government.

The notion that more speech is the remedy to expose falsehood and fallacies is wholly out of
place in the commercial bazaar, where if applied logically the remedy of one who was
defrauded would be merely a statement, available upon request, reciting the Latin maxim
"caveat emptor." But since "fraudulent speech" in this area is to be remediable under Virginia
Pharmacy Board, the remedy of one defrauded is a lawsuit or an agency proceeding based on
common-law notions of fraud that are separated by a world of difference from the realm of
politics and government. What time, legal decisions, and common sense have so widely
severed, I declined to join in Virginia Pharmacy Board, and regret now to see the Court
reaping the seeds that it there sowed. For in a democracy, the economic is subordinate to the
political, a lesson that our ancestors learned long ago, and that our descendants will
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undoubtedly have to relearn many years hence.

Note: Part four of the four-part Central Hudson test requires that the regulation of commercial
speech be “no more extensive than necessary to further the State's interest.” In a subsequent
case, Board of Trustees, State University of New York v. Fox, 492 U.S. 469 (1989), the Court
made clear that the “no more extensive than necessary” element of the test did not require the
government to use the “least restrictive alternative.”

3. CITY OF CINCINNATI v. DISCOVERY NETWORK, INC.
507 U.S. 410 (1993)

JUSTICE STEVENS delivered the opinion of the Court joined by BLACKMUN,
O’CONNOR, SCALIA, and KENNEDY, JJ.

Motivated by its interest in the safety and attractive appearance of its streets and sidewalks,
the city of Cincinnati has refused to allow respondents to distribute their commercial
publications through freestanding newsracks located on public property. The question
presented is whether this refusal is consistent with the First Amendment. In agreement with
the District Court and the Court of Appeals, we hold that it is not.

I

Respondent Discovery Network, Inc., is engaged in the business of providing adult
educational, recreational, and social programs to individuals in the Cincinnati area. It
advertises those programs in a free magazine that it publishes nine times a year. Although
these magazines consist primarily of promotional material pertaining to Discovery's courses,
they also include some information about current events of general interest. Approximately
one-third of these magazines are distributed through the 38 newsracks that the city authorized
Discovery to place on public property in 1989.

Respondent Harmon Publishing Company, Inc., publishes and distributes a free magazine that
advertises real estate for sale at various locations throughout the United States. The magazine
contains listings and photographs of available residential properties in the greater Cincinnati
area, and also includes some information about interest rates, market trends, and other real
estate matters. In 1989, Harmon received the city's permission to install 24 newsracks at
approved locations. About 15% of its distribution in the Cincinnati area is through those
devices.

In March 1990, the city's Director of Public Works notified each of the respondents that its
permit to use dispensing devices on public property was revoked, and ordered the newsracks
removed within 30 days. Each notice explained that respondent's publication was a
"commercial handbill" within the meaning of the Municipal Code and therefore § 714-23 of
the code prohibited its distribution on public property. Respondents then commenced this
litigation in the United States District Court for the Southern District of Ohio.

I
There is no claim in this case that there is anything unlawful or misleading about the contents
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of respondents' publications. Moreover, respondents do not challenge their characterization as
"commercial speech." Nor do respondents question the substantiality of the city's interest in
safety and esthetics. It was, therefore, proper for the District Court and the Court of Appeals to
judge the validity of the city's prohibition under the standards we set forth in Central Hudson.
It was the city's burden to establish a "reasonable fit" between its legitimate interests in safety
and esthetics and its choice of a limited and selective prohibition of newsracks as the means
chosen to serve those interests.

There is ample support in the record for the conclusion that the city did not "establish the
reasonable fit we require." The ordinance on which it relied was an outdated prohibition
against the distribution of any commercial handbills on public property. It was enacted long
before any concern about newsracks developed. Its apparent purpose was to prevent the kind
of visual blight caused by littering, rather than any harm associated with permanent,
freestanding dispensing devices. The fact that the city failed to address its recently developed
concern about newsracks by regulating their size, shape, appearance, or number indicates that
it has not "carefully calculated" the costs and benefits associated with the burden on speech
imposed by its prohibition. The benefit to be derived from the removal of 62 newsracks while
about 1,500-2,000 remain in place was considered "minute" by the District Court and "paltry"
by the Court of Appeals. We share their evaluation of the "fit" between the city's goal and its
method of achieving it.

In seeking reversal, the city argues that it is wrong to focus attention on the relatively small
number of newsracks affected by its prohibition, because the city's central concern is with the
overall number of newsracks on its sidewalks, rather than with the unattractive appearance of
a handful of dispensing devices. It contends, first, that a categorical prohibition on the use of
newsracks to disseminate commercial messages burdens no more speech than is necessary to
further its interest in limiting the number of newsracks; and, second, that the prohibition is a
valid "time, place, and manner" regulation because it is content neutral and leaves open ample
alternative channels of communication. We consider these arguments in turn.

I

The city argues that there is a close fit between its ban on newsracks dispensing "commercial
handbills" and its interests in safety and esthetics because every decrease in the number of
such dispensing devices necessarily effects an increase in safety and an improvement in the
attractiveness of the cityscape. In the city's view, the prohibition is thus entirely related to its
legitimate interests in safety and esthetics.

We accept the validity of the city's proposition, but consider it an insufficient justification for
the discrimination against respondents' use of newsracks that are no more harmful than the
permitted newsracks, and have only a minimal impact on the overall number of newsracks on
the city's sidewalks. The major premise supporting the city's argument is the proposition that
commercial speech has only a low value. Based on that premise, the city contends that the fact
that assertedly more valuable publications are allowed to use newsracks does not undermine
its judgment that its esthetic and safety interests are stronger than the interest in allowing
commercial speakers to have similar access to the reading public.
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We cannot agree. In our view, the city's argument attaches more importance to the distinction
between commercial and noncommercial speech than our cases warrant and seriously
underestimates the value of commercial speech. This very case illustrates the difficulty of
drawing bright lines that will clearly cabin commercial speech in a distinct category. For
respondents' publications share important characteristics with the publications that the city
classifies as "newspapers." Particularly, they are "commercial handbills" within the meaning
of § 714-1-C of the city's code because they contain advertising, a feature that apparently also
places ordinary newspapers within the same category. Presumably, respondents' publications
do not qualify as newspapers because an examination of their content discloses a higher ratio
of advertising to other text, such as news and feature stories, than is found in the exempted
publications. Indeed, Cincinnati's City Manager has determined that publications that qualify
as newspapers and therefore can be distributed by newsrack are those that are published daily
and/or weekly and "primarily present coverage of, and commentary on, current events."

We have stated that speech proposing a commercial transaction is entitled to lesser protection
than other constitutionally guaranteed expression. We have also suggested that such lesser
protection was appropriate for a somewhat larger category of commercial speech -- "that is,
expression related solely to the economic interests of the speaker and its audience." In Board
of Trustees, State University of New York v. Fox, 492 U.S. 469 (1989), we described the
category more narrowly, by characterizing the proposal of a commercial transaction as "the
test for identifying commercial speech." Under the Fox test it is clear that much of the
material in ordinary newspapers is commercial speech and, conversely, that the editorial
content in respondents' promotional publications is not what we have described as "core"
commercial speech. There is no doubt a "commonsense" basis for distinguishing between the
two, but under both the city's code and our cases the difference is a matter of degree.

Nevertheless, for the purpose of deciding this case, we assume that all of the speech barred
from Cincinnati's sidewalks is what we have labeled "core" commercial speech and that no
such speech is found in publications that are allowed to use newsracks. We nonetheless agree
with the Court of Appeals that Cincinnati's actions in this case run afoul of the First
Amendment. Not only does Cincinnati's categorical ban on commercial newsracks place too
much importance on the distinction between commercial and noncommercial speech, but in
this case, the distinction bears no relationship whatsoever to the particular interests that the
city has asserted. It is therefore an impermissible means of responding to the city's admittedly
legitimate interests.

The city has asserted an interest in esthetics, but respondent publishers' newsracks are no
greater an eyesore than the newsracks permitted to remain on Cincinnati's sidewalks. Each
newsrack, whether containing "newspapers" or "commercial handbills," is equally
unattractive. While there was some testimony in the District Court that commercial
publications are distinct from noncommercial publications in their capacity to proliferate, the
evidence of such was exceedingly weak. As we have explained, the city's primary concern, as
argued to us, is with the aggregate number of newsracks on its streets. On that score, however,
all newsracks, regardless of whether they contain commercial or noncommercial publications,
are equally at fault. In fact, the newspapers are arguably the greater culprit because of their
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superior number.

Cincinnati has not asserted an interest in preventing commercial harms by regulating the
information distributed by respondent publishers' newsracks, which is, of course, the typical
reason why commercial speech can be subject to greater governmental regulation than
noncommercial speech. Here, the city contends that safety concerns and visual blight may be
addressed by a prohibition that distinguishes between commercial and noncommercial
publications that are equally responsible for those problems.

In the absence of some basis for distinguishing between "newspapers" and "commercial
handbills" that is relevant to an interest asserted by the city, we are unwilling to recognize
Cincinnati's bare assertion that the "low value" of commercial speech is a sufficient
justification for its selective and categorical ban on newsracks dispensing "commercial
handbills." Our holding, however, is narrow. As should be clear from the above discussion,
we do not reach the question whether, given certain facts and under certain circumstances, a
community might be able to justify differential treatment of commercial and noncommercial
newsracks. We simply hold that on this record Cincinnati has failed to make such a showing.
Because the distinction Cincinnati has drawn has absolutely no bearing on the interests it has
asserted, we have no difficulty concluding, as did the two courts below, that the city has not
established the "fit" between its goals and its chosen means that is required.

Cincinnati has enacted a sweeping ban that bars from its sidewalks a whole class of
constitutionally protected speech. As did the District Court and the Court of Appeals, we
conclude that Cincinnati has failed to justify that policy. The regulation is not a permissible
regulation of commercial speech, for on this record it is clear that the interests that Cincinnati
has asserted are unrelated to any distinction between "commercial handbills" and
"newspapers." Cincinnati's categorical ban on the distribution, via newsrack, of "commercial
handbills" cannot be squared with the dictates of the First Amendment.

CHIEF JUSTICE REHNQUIST, with whom JUSTICE WHITE and JUSTICE THOMAS
join, dissenting.

Concerned about the safety and esthetics of its streets and sidewalks, the city of Cincinnati
decided to do something about the proliferation of newsracks on its street corners. Pursuant to
an existing ordinance prohibiting the distribution of "commercial handbills" on public
property, the city ordered respondents Discovery Network, Inc., and Harmon Publishing
Company, Inc., to remove their newsracks from its sidewalks within 30 days. Respondents
publish and distribute free of charge magazines that consist principally of commercial speech.
Together their publications account for 62 of the 1,500-2,000 newsracks that clutter
Cincinnati's street corners. Because the city chose to address its newsrack problem by banning
only those newsracks that disseminate commercial handbills, rather than regulating all
newsracks (including those that disseminate traditional newspapers) alike, the Court holds that
its actions violate the First Amendment to the Constitution. I believe this result is inconsistent
with prior precedent.

I agree with the Court that the city's prohibition against respondents' newsracks is properly
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analyzed under Central Hudson, but differ as to the result this analysis should produce. This
case turns on the application of the last part of the Central Hudson analysis. Although the
Court does not say so, there can be no question that Cincinnati's prohibition against
respondents' newsracks "directly advances" its safety and esthetic interests because, if
enforced, the city's policy will decrease the number of newsracks on its street corners. This
leaves the question whether the city's prohibition is "more extensive than necessary" to serve
its interests or whether there is a "reasonable fit" between the city's desired ends and the
means it has chosen to accomplish those ends. Because the city's "commercial handbill"
ordinance was not enacted specifically to address the problems caused by newsracks, and, if
enforced, the city's prohibition against respondents' newsracks would result in the removal of
only 62 newsracks from its street corners, the Court finds "ample support in the record for the
conclusion that the city did not establish [a] reasonable fit." I disagree.

The relevant inquiry is not the degree to which the locality's interests are furthered in a
particular case, but rather the relation that the challenged regulation of commercial speech
bears to the "overall problem" the locality is seeking to alleviate. Properly viewed, the city's
prohibition against respondents' newsracks is directly related to its efforts to alleviate the
problems caused by newsracks, since every newsrack that is removed from the city's
sidewalks marginally enhances the safety of its streets and esthetics of its cityscape. This
conclusion is not altered by the fact that the city has chosen to address its problem by banning
only those newsracks that disseminate commercial speech, rather than regulating all
newsracks alike. Our commercial speech cases establish that localities may stop short of fully
accomplishing their objectives without running afoul of the First Amendment.

If (as I am certain) Cincinnati may regulate newsracks that disseminate commercial speech
based on the interests it has asserted, [ am at a loss as to why its scheme is unconstitutional
because it does not also regulate newsracks that disseminate noncommercial speech. One
would have thought that the city, perhaps even following the teachings of our commercial
speech jurisprudence, could have decided to place the burden of its regulatory scheme on less
protected speech (i.e., commercial handbills) without running afoul of the First Amendment.
Today's decision, though, places the city in the position of having to decide between
restricting more speech -- fully protected speech -- and allowing the proliferation of newsracks
on its street corners to continue unabated. It scarcely seems logical that the First Amendment
compels such a result.

4. LORILLARD TOBACCO CO. v. REILLY
533 U.S. 525 (2001)

JUSTICE O'CONNOR delivered the opinion of the Court.

In January 1999, the Attorney General of Massachusetts promulgated comprehensive
regulations governing the advertising and sale of cigarettes, smokeless tobacco, and cigars.
Petitioners, a group of cigarette, smokeless tobacco, and cigar manufacturers and retailers,
filed suit in Federal District Court claiming that the regulations violate federal law and the
United States Constitution. The first question presented for our review is whether certain
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cigarette advertising regulations are pre-empted by the Federal Cigarette Labeling and
Advertising Act (FCLAA). The second question presented is whether certain regulations
governing the advertising and sale of tobacco products violate the First Amendment.

I

In November 1998, Massachusetts, along with over 40 other States, reached a landmark
agreement with major manufacturers in the cigarette industry. The signatory States settled
their claims against these companies in exchange for monetary payments and permanent
injunctive relief. At the press conference covering Massachusetts' decision to sign the
agreement, then-Attorney General Scott Harshbarger announced that as one of his last acts in
office, he would create consumer protection regulations to restrict advertising and sales
practices for tobacco products. He explained that the regulations were necessary in order to
"close holes" in the settlement agreement and "to stop Big Tobacco from recruiting new
customers among the children of Massachusetts."

In January 1999, pursuant to his authority to prevent unfair or deceptive practices in trade,
Mass. Gen. Laws, ch. 93A, §2 (1997), the Massachusetts Attorney General (Attorney General)
promulgated regulations governing the sale and advertisement of cigarettes, smokeless
tobacco, and cigars. The purpose of the cigarette and smokeless tobacco regulations is "to
eliminate deception and unfairness in the way cigarettes and smokeless tobacco products are
marketed, sold and distributed in Massachusetts in order to address the incidence of cigarette
smoking and smokeless tobacco use by children under legal age .... [and] in order to prevent
access to such products by underage consumers." The regulations place a variety of
restrictions on outdoor advertising, point-of-sale advertising, retail sales transactions,
transactions by mail, promotions, sampling of products, and labels for cigars.

Before the effective date of the regulations, February 1, 2000, members of the tobacco
industry sued the Attorney General. Four cigarette manufacturers, a maker of smokeless
tobacco products, and several cigar manufacturers and retailers claimed that many of the
regulations violate the Commerce Clause, the Supremacy Clause, the First and Fourteenth
Amendments.

I

Before reaching the First Amendment issues, we must decide to what extent federal law
pre-empts the Attorney General's regulations. We hold that the Attorney General's outdoor and
point-of-sale advertising regulations targeting cigarettes are pre-empted by the FCLAA.

I

By its terms, the FCLAA's pre-emption provision only applies to cigarettes. Accordingly, we
must evaluate the smokeless tobacco and cigar petitioners' First Amendment challenges to the
State's outdoor and point-of-sale advertising regulations. The cigarette petitioners did not raise
a pre-emption challenge to the sales practices regulations. Thus, we must analyze the cigarette
as well as the smokeless tobacco and cigar petitioners' claim that certain sales practices
regulations for tobacco products violate the First Amendment.

A
For over 25 years, the Court has recognized that commercial speech does not fall outside the
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purview of the First Amendment. Instead, the Court has afforded commercial speech a
measure of First Amendment protection "'commensurate™ with its position in relation to other
constitutionally guaranteed expression. In recognition of the "distinction between speech
proposing a commercial transaction, which occurs in an area traditionally subject to
government regulation, and other varieties of speech," we developed a framework for
analyzing regulations of commercial speech that is "substantially similar" to the test for time,
place, and manner restrictions. The analysis contains four elements: "At the outset, we must
determine whether the expression is protected by the First Amendment. For commercial
speech to come within that provision, it at least must concern lawful activity and not be
misleading. Next, we ask whether the asserted governmental interest is substantial. If both
inquiries yield positive answers, we must determine whether the regulation directly advances
the governmental interest asserted, and whether it is not more extensive than is necessary to
serve that interest."

m

Petitioners urge us to reject the Central Hudson analysis and apply strict scrutiny. They are
not the first litigants to do so. Admittedly, several Members of the Court have expressed
doubts about the Central Hudson analysis and whether it should apply in particular cases. But
here we see "no need to break new ground. Central Hudson, as applied in our more recent
commercial speech cases, provides an adequate basis for decision."

Only the last two steps of Central Hudson's four-part analysis are at issue here. The Attorney
General has assumed for purposes of summary judgment that petitioners' speech is entitled to
First Amendment protection. With respect to the second step, none of the petitioners contests
the importance of the State's interest in preventing the use of tobacco products by minors.

The third step of Central Hudson concerns the relationship between the harm that underlies
the State's interest and the means identified by the State to advance that interest. It requires
that "the speech restriction directly and materially advanc[e] the asserted governmental
interest. "This burden is not satisfied by mere speculation or conjecture; rather, a governmental
body must demonstrate that the harms it recites are real and that its restriction will in fact
alleviate them to a material degree."

We do not, however, require that "empirical data come ... accompanied by a surfeit of
background information... [W]e have permitted litigants to justify speech restrictions by
reference to studies and anecdotes pertaining to different locales altogether, or even, in a case
applying strict scrutiny, to justify restrictions based solely on history, consensus, and 'simple
common sense."

The last step of the Central Hudson analysis "complements" the third step, "asking whether
the speech restriction is not more extensive than necessary to serve the interests that support
it." We have made it clear that "the least restrictive means" is not the standard; instead, the
case law requires a reasonable "fit between the legislature's ends and the means chosen to
accomplish those ends, ... a means narrowly tailored to achieve the desired objective."
Focusing on the third and fourth steps of the Central Hudson analysis, we first address the
outdoor advertising and point-of-sale advertising regulations for smokeless tobacco and
cigars. We then address the sales practices regulations for all tobacco products.
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The outdoor advertising regulations prohibit smokeless tobacco or cigar advertising within a
1,000-foot radius of a school or playground. The smokeless tobacco and cigar petitioners
contend that the Attorney General's regulations do not satisfy Central Hudson's third step. Our
review of the record reveals that the Attorney General has provided ample documentation of
the problem with underage use of smokeless tobacco and cigars. In addition, we disagree with
petitioners' claim that there is no evidence that preventing targeted campaigns and limiting
youth exposure to advertising will decrease underage use of smokeless tobacco and cigars. On
this record and in the posture of summary judgment, we are unable to conclude that the
Attorney General's decision to regulate advertising of smokeless tobacco and cigars in an
effort to combat the use of tobacco products by minors was based on mere "speculation [and]
conjecture."”

Whatever the strength of the Attorney General's evidence to justify the outdoor advertising
regulations, however, we conclude that the regulations do not satisfy the fourth step of the
Central Hudson analysis. The final step of the Central Hudson analysis, the "critical inquiry in
this case," requires a reasonable fit between the means and ends of the regulatory scheme. The
Attorney General's regulations do not meet this standard. The broad sweep of the regulations
indicates that the Attorney General did not "carefully calculat[e] the costs and benefits
associated with the burden on speech imposed" by the regulations.

The outdoor advertising regulations prohibit any smokeless tobacco or cigar advertising
within 1,000 feet of schools or playgrounds. In the District Court, petitioners maintained that
this prohibition would prevent advertising in 87% to 91% of Boston, Worchester, and
Springfield, Massachusetts. The 87% to 91% figure appears to include not only the effect of
the regulations, but also the limitations imposed by other generally applicable zoning
restrictions. The Attorney General disputed petitioners' figures but "concede[d] that the reach
of the regulations is substantial." Thus, the Court of Appeals concluded that the regulations
prohibit advertising in a substantial portion of the major metropolitan areas of Massachusetts.

The substantial geographical reach of the Attorney General's outdoor advertising regulations is
compounded by other factors. "Outdoor" advertising includes not only advertising located
outside an establishment, but also advertising inside a store if that advertising is visible from
outside the store. The regulations restrict advertisements of any size and the term
advertisement also includes oral statements.

In some geographical areas, these regulations would constitute nearly a complete ban on the
communication of truthful information about smokeless tobacco and cigars to adult
consumers. The breadth and scope of the regulations, and the process by which the Attorney
General adopted the regulations, do not demonstrate a careful calculation of the speech
interests involved.

First, the Attorney General did not seem to consider the impact of the 1,000-foot restriction on
commercial speech in major metropolitan areas. The effect of the Attorney General's speech
regulations will vary based on whether a locale is rural, suburban, or urban. The uniformly
broad sweep of the geographical limitation demonstrates a lack of tailoring.

138



In addition, the range of communications restricted seems unduly broad. For instance, it is not
clear from the regulatory scheme why a ban on oral communications is necessary to further
the State's interest. Apparently that restriction means that a retailer is unable to answer
inquiries about its tobacco products if that communication occurs outdoors. Similarly, a ban
on all signs of any size seems ill suited to target the problem of highly visible billboards, as
opposed to smaller signs. To the extent that studies have identified particular advertising and
promotion practices that appeal to youth, tailoring would involve targeting those practices
while permitting others. As crafted, the regulations make no distinction among practices on
this basis.

The State's interest in preventing underage tobacco use is substantial, and even compelling,
but it is no less true that the sale and use of tobacco products by adults is a legal activity. We
must consider that tobacco retailers and manufacturers have an interest in conveying truthful
information about their products to adults, and adults have a corresponding interest in
receiving truthful information about tobacco products. As the State protects children from
tobacco advertisements, tobacco manufacturers and retailers and their adult consumers still
have a protected interest in communication.

In some instances, Massachusetts' outdoor advertising regulations would impose particularly
onerous burdens on speech. For example, we disagree with the Court of Appeals' conclusion
that because cigar manufacturers and retailers conduct a limited amount of advertising in
comparison to other tobacco products, "the relative lack of cigar advertising also means that
the burden imposed on cigar advertisers is correspondingly small." If some retailers have
relatively small advertising budgets, and use few avenues of communication, then the
Attorney General's outdoor advertising regulations potentially place a greater, not lesser,
burden on those retailers' speech. Furthermore, to the extent that cigar products and cigar
advertising differ from that of other tobacco products, that difference should inform the
inquiry into what speech restrictions are necessary.

In addition, a retailer in Massachusetts may have no means of communicating to passersby on
the street that it sells tobacco products because alternative forms of advertisement, like
newspapers, do not allow that retailer to propose an instant transaction in the way that onsite
advertising does. The ban on any indoor advertising that is visible from the outside also
presents problems in establishments like convenience stores, which have unique security
concerns that counsel in favor of full visibility of the store from the outside. It is these sorts of
considerations that the Attorney General failed to incorporate into the regulatory scheme.

We conclude that the Attorney General has failed to show that the outdoor advertising
regulations for smokeless tobacco and cigars are not more extensive than necessary to advance
the State's substantial interest in preventing underage tobacco use. A careful calculation of the
costs of a speech regulation does not mean that a State must demonstrate that there is no
incursion on legitimate speech interests, but a speech regulation cannot unduly impinge on the
speaker's ability to propose a commercial transaction and the adult listener's opportunity to
obtain information about products. After reviewing the outdoor advertising regulations, we
find the calculation in this case insufficient.
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Massachusetts has also restricted indoor, point-of-sale advertising for smokeless tobacco and
cigars. Advertising cannot be "placed lower than five feet from the floor of any retail
establishment which is located within a one thousand foot radius of" any school or
playground. We conclude that the point-of-sale advertising regulations fail both the third and
fourth steps of the Central Hudson analysis. A regulation cannot be sustained if it "'provides
only ineffective or remote support for the government's purpose," or if there is "little chance'
that the restriction will advance the State's goal. As outlined above, the State's goal is to
prevent minors from using tobacco products and to curb demand for that activity by limiting
youth exposure to advertising. The 5-foot rule does not seem to advance that goal. Not all
children are less than 5 feet tall, and those who are certainly have the ability to look up and
take in their surroundings.

Massachusetts may wish to target tobacco advertisements and displays that entice children,
much like floor-level candy displays in a convenience store, but the blanket height restriction
does not constitute a reasonable fit with that goal. We conclude that the restriction on the
height of indoor advertising is invalid under Central Hudson's third and fourth prongs.

D

The Attorney General also promulgated a number of regulations that restrict sales practices by
cigarette, smokeless tobacco, and cigar manufacturers and retailers. Among other restrictions,

the regulations bar the use of self-service displays and require that tobacco products be placed
out of the reach of all consumers in a location accessible only to salespersons.

Assuming that petitioners have a cognizable speech interest in a particular means of
displaying their products, cf. Cincinnati v. Discovery Network, Inc., 507 U. S. 410 (1993),
these regulations withstand First Amendment scrutiny. Massachusetts' sales practices
provisions regulate conduct that may have a communicative component, but Massachusetts
seeks to regulate the placement of tobacco products for reasons unrelated to the
communication of ideas. United States v. O'Brien, 391 U.S. 367, 382 (1968). We conclude
that the State has demonstrated a substantial interest in preventing access to tobacco products
by minors and has adopted an appropriately narrow means of advancing that interest.

Unattended displays of tobacco products present an opportunity for access without the proper
age verification required by law. Thus, the State prohibits self-service and other displays that
would allow an individual to obtain tobacco products without direct contact with a
salesperson. It is clear that the regulations leave open ample channels of communication. The
regulations do not significantly impede adult access to tobacco products. Moreover, retailers
have other means of exercising any cognizable speech interest in the presentation of their
products. We presume that vendors may place empty tobacco packaging on open display, and
display actual tobacco products so long as that display is only accessible to sales personnel. As
for cigars, there is no indication in the regulations that a customer is unable to examine a cigar
prior to purchase, so long as that examination takes place through a salesperson.

We conclude that the sales practices regulations withstand First Amendment scrutiny. The
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means chosen by the State are narrowly tailored to prevent access to tobacco products by
minors, are unrelated to expression, and leave open alternative avenues for vendors to convey
information about products and for would-be customers to inspect products before purchase.

v

We have observed that "tobacco use, particularly among children and adolescents, poses
perhaps the single most significant threat to public health in the United States." From a policy
perspective, it is understandable for the States to attempt to prevent minors from using
tobacco products before they reach an age where they are capable of weighing for themselves
the risks and potential benefits of tobacco use, and other adult activities. Federal law,
however, places limits on policy choices available to the States.

The First Amendment also constrains state efforts to limit advertising of tobacco products,
because so long as the sale and use of tobacco is lawful for adults, the tobacco industry has a
protected interest in communicating information about its products and adult customers have
an interest in receiving that information. To the extent that federal law and the First
Amendment do not prohibit state action, States and localities remain free to combat the
problem of underage tobacco use by appropriate means.

5. Compelled Disclosures in Commercial Advertising

In the previous cases, the government was prohibiting the inclusion of certain information in
commercial speech, a traditional form of censorship. However, the commercial speech cases
also deal with compelled disclosure where an advertiser is required to include certain
information in its advertisements such as possible side effects in drug advertisements. This
issue first arose in a series of cases where the Supreme Court dealt with restrictions on
attorney advertising. In Zauderer v. Office of Disciplinary Counsel of Supreme Court of Ohio,
471 U.S. 626 (1985), the Court struck down several provisions of Ohio’s attorney disciplinary
rules as applied to an attorney who placed an advertisement providing information about
litigation concerning the harmful effects of a particular form of contraceptive:

In the spring of 1982, appellant placed an advertisement in 36 Ohio newspapers
publicizing his willingness to represent women who had suffered injuries resulting
from their use of a contraceptive device known as the Dalkon Shield Intrauterine
Device. The advertisement featured a line drawing of the Dalkon Shield
accompanied by the question, "DID YOU USE THIS IUD?" The advertisement then
related the following information:

"The Dalkon Shield Interuterine [sic] Device is alleged to have caused serious pelvic
infections resulting in hospitalizations, tubal damage, infertility, and hysterectomies.
It is also alleged to have caused unplanned pregnancies ending in abortions,
miscarriages, septic abortions, tubal or ectopic pregnancies, and full-term deliveries.
If you or a friend have had a similar experience do not assume it is too late to take
legal action against the Shield's manufacturer. Our law firm is presently representing
women on such cases. The cases are handled on a contingent fee basis of the amount
recovered. If there is no recovery, no legal fees are owed by our clients."
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The ad concluded with the name of appellant’s law firm, its address, and a phone
number that the reader might call for "free information." /d. at 630-31.

The Court overturned the discipline of Mr. Zauderer for violating Ohio’s rule against
including illustrations in attorney advertising as well as its “rules against self-recommendation
and accepting employment resulting from unsolicited legal advice.” However, the Court
upheld a requirement that advertisements that include information about contingent fees must
include “the information that clients might be liable for significant litigation costs even if their
lawsuits were unsuccessful.”

In that part of its opinion, the Court rejected the use of the Central Hudson test when the
regulation only required the advertiser to “include in his advertising purely factual and
uncontroversial information about the terms under which his services will be available.” In
reviewing a disclosure regulation of that type, the Court only required that the disclosure
requirements are reasonably related to the State’s interest in preventing deception of
consumers”:

Because the extension of First Amendment protection to commercial speech is
justified principally by the value to consumers of the information such speech
provides, see Virginia Pharmacy Board v. Virginia Citizens Consumer Council, Inc.,
425 U. S. 748 (1976), appellant's constitutionally protected interest in not providing
any particular factual information in his advertising is minimal. Thus, in virtually all
our commercial speech decisions to date, we have emphasized that because
disclosure requirements trench much more narrowly on an advertiser's interests than
do flat prohibitions on speech, "warning[s] or disclaimer[s] might be appropriately
required . . . in order to dissipate the possibility of consumer confusion or deception."”

We do not suggest that disclosure requirements do not implicate the advertiser's First
Amendment rights at all. We recognize that unjustified or unduly burdensome
disclosure requirements might offend the First Amendment by chilling protected
commercial speech. But we hold that an advertiser's rights are adequately protected
as long as disclosure requirements are reasonably related to the State's interest in
preventing deception of consumers.

The State's application to appellant of the requirement that an attorney advertising his
availability on a contingent-fee basis disclose that clients will have to pay costs even
if their lawsuits are unsuccessful (assuming that to be the case) easily passes muster
under this standard. Appellant's advertisement informed the public that "if there is no
recovery, no legal fees are owed by our clients." The advertisement makes no
mention of the distinction between "legal fees" and "costs," and to a layman not
aware of the meaning of these terms of art, the advertisement would suggest that
employing appellant would be a no-lose proposition in that his representation in a
losing cause would come entirely free of charge. The assumption that substantial
numbers of potential clients would be so misled is hardly a speculative one: it is a
commonplace that members of the public are often unaware of the technical
meanings of such terms as "fees" and "costs" — terms that, in ordinary usage, might
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well be virtually interchangeable. When the possibility of deception is as self-evident
as it is in this case, we need not require the State to "conduct a survey of the . . .
public before it [may] determine that the [advertisement] had a tendency to mislead."
The State's position that it is deceptive to employ advertising that refers to
contingent-fee arrangements without mentioning the client's liability for costs is
reasonable enough to support a requirement that information regarding the client's
liability for costs be disclosed.

In 2010 in Milavetz, Gallop & Milavetz, P.A. v. United States, 559 U.S. 229 (2010), the Court
applied the Zauderer standard to another disclosure requirement also involving attorneys. The
case arose under the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005. It
classified “professionals who provide bankruptcy assistance to consumer debtors” as “debt
relief agencies.” The Court first determined that attorneys who provided “qualifying services”
were debt relief agencies. It then upheld the Act’s disclosure requirements “designed to
improve bankruptcy law and practice” as applied to such attorneys:

The BAPCPA subjects debt relief agencies to a number of restrictions and
requirements, as set forth in §§526, 527, and 528. As relevant here, §528 requires
qualifying professionals to include certain disclosures in their advertisements.
Subsection (a) provides that debt relief agencies must "clearly and conspicuously
disclose in any advertisement of bankruptcy assistance services or of the benefits of
bankruptcy directed to the general public . . . that the services or benefits are with
respect to bankruptcy relief under this title." §528(a)(3). It also requires them to
include the following, "or a substantially similar statement": "We are a debt relief
agency. We help people file for bankruptcy relief under the Bankruptcy Code."
§528(a)(4). Subsection (b) requires essentially the same disclosures in advertisements
"indicating that the debt relief agency provides assistance with respect to credit
defaults, mortgage foreclosures, eviction proceedings, excessive debt, debt collection
pressure, or inability to pay any consumer debt." §528(b)(2). Debt relief agencies
advertising such services must disclose "that the assistance may involve bankruptcy
relief," §528(b)(2)(A), and must identify themselves as "debt relief agenc[ies]" as
required by §528(a)(4), see §528(b)(2)(B).

We next consider the standard of scrutiny applicable to §528's disclosure
requirements. The Government maintains that §528 is directed at misleading
commercial speech. For that reason, and because the challenged provisions impose a
disclosure requirement rather than an affirmative limitation on speech, the
Government contends that the less exacting scrutiny described in Zauderer governs
our review. We agree.

Zauderer addressed the validity of a rule of professional conduct that required
attorneys who advertised contingency-fee services to disclose in their advertisements
that a losing client might still be responsible for certain litigation fees and costs.
Noting that First Amendment protection for commercial speech is justified in large
part by the information's value to consumers, the Court concluded that an attorney's
constitutionally protected interest in not providing the required factual information is
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"minimal." Unjustified or unduly burdensome disclosure requirements offend the
First Amendment by chilling protected speech, but "an advertiser's rights are
adequately protected as long as disclosure requirements are reasonably related to the
State's interest in preventing deception of consumers."

The challenged provisions of §528 share the essential features of the rule at issue in
Zauderer. As in that case, §528's required disclosures are intended to combat the
problem of inherently misleading commercial advertisements--specifically, the
promise of debt relief without any reference to the possibility of filing for
bankruptcy, which has inherent costs. Additionally, the disclosures entail only an
accurate statement identifying the advertiser's legal status and the character of the
assistance provided, and they do not prevent debt relief agencies like Milavetz from
conveying any additional information.

Milavetz makes much of the fact that the Government in these consolidated cases has
adduced no evidence that its advertisements are misleading. Zauderer forecloses that
argument: "When the possibility of deception is as self-evident as it is in this case,
we need not require the State to 'conduct a survey of the . . . public before it [may]
determine that the [advertisement] had a tendency to mislead." Evidence in the
congressional record demonstrating a pattern of advertisements that hold out the
promise of debt relief without alerting consumers to its potential cost is adequate to
establish that the likelihood of deception in this case "is hardly a speculative one."

Because §528's requirements that Milavetz identify itself as a debt relief agency and
include certain information about its bankruptcy-assistance and related services are
"reasonably related to the [Government's] interest in preventing deception of
consumers," Zauderer, 471 U.S. at 651, we uphold those provisions as applied to
Milavetz.

In NIFLA v. Becerra, 138 S. Ct. 2361 (2018), a 5-4 decision with a majority opinion by
Justice Thomas, the Court struck down disclosure requirements in the form of posted notices
that California required of two types of pro-life clinics providing pregnancy-related services.
In its analysis of the notice that applied to licensed clinics, the Court found Zauderer
inapplicable:

The Zauderer standard does not apply here. Most obviously, the licensed notice is
not limited to "purely factual and uncontroversial information about the terms under
which . . . services will be available." The notice in no way relates to the services that
licensed clinics provide. Instead, it requires these clinics to disclose information
about state-sponsored services—including abortion, anything but an
"uncontroversial" topic. Accordingly, Zauderer has no application here.

The Court found it unnecessary to decide which test applied to the unlicensed clinic notice
since Justice Thomas concluded that it even failed the Zauderer test.
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