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These consolidated cases present challenges to state laws regulating the sale of wine from out-
of-state wineries to consumers in Michigan and New York.  The details and mechanics of the two
regulatory schemes differ, but the object and effect of the laws are the same: to allow in-state
wineries to sell wine directly to consumers in that State but to prohibit out-of-state wineries from
doing so, or, at the least, to make direct sales impractical from an economic standpoint.  It is evident
that the object and design of the Michigan and New York statutes is to grant in-state wineries a
competitive advantage over wineries located beyond the States' borders.

We hold that the laws in both States discriminate against interstate commerce in violation of the
Commerce Clause, Art. I, §  8, cl. 3, and that the discrimination is neither authorized nor permitted
by the Twenty-first Amendment.

I

For ease of exposition, we refer to the respondents from the Michigan challenge and the
petitioners in the New York challenge collectively as the wineries. We refer to their opposing
parties--Michigan, New York, and the wholesalers and retailers--simply as the States.

II

A

Time and again this Court has held that, in all but the narrowest circumstances, state laws
violate the Commerce Clause if they mandate "differential treatment of in-state and out-of-state
economic interests that benefits the former and burdens the latter."  This rule is essential to the
foundations of the Union.  The mere fact of nonresidence should not foreclose a producer in one
State from access to markets in other States.   States may not enact laws that burden out-of-state
producers or shippers simply to give a competitive advantage to in-state businesses.  This mandate
"reflect[s] a central concern of the Framers that was an immediate reason for calling the
Constitutional Convention: the conviction that in order to succeed, the new Union would have to
avoid the tendencies toward economic Balkanization that had plagued relations among the Colonies
and later among the States under the Articles of Confederation."   

The rule prohibiting state discrimination against interstate commerce follows also from the
principle that States should not be compelled to negotiate with each other regarding favored or
disfavored status for their own citizens.  Rivalries among the States are thus kept to a minimum,
and a proliferation of trade zones is prevented.   

Laws of the type at issue in the instant cases contradict these principles.  They deprive citizens
of their right to have access to the markets of other States on equal terms.  The perceived necessity
for reciprocal sale privileges risks generating the trade rivalries and animosities, the alliances and
exclusivity, that the Constitution and, in particular, the Commerce Clause were designed to avoid. 
State laws that protect local wineries have led to the enactment of statutes under which some States
condition the right of out-of-state wineries to make direct wine sales to in-state consumers on a
reciprocal right in the shipping State.  The current patchwork of laws--with some States banning
direct shipments altogether, others doing so only for out-of-state wines, and still others requiring
reciprocity--is essentially the product of an ongoing, low-level trade war.  Allowing States to
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discriminate against out-of-state wine "invite[s] a multiplication of preferential trade areas
destructive of the very purpose of the Commerce Clause."   

B

The discriminatory character of the Michigan system is obvious.  Michigan allows in-state
wineries to ship directly to consumers, subject only to a licensing requirement.  Out-of-state 
wineries face a complete ban on direct shipment. The differential treatment requires all out-of-state
wine, but not all in-state wine, to pass through an in-state wholesaler and retailer before reaching
consumers. These two extra layers of overhead increase the cost of out-of-state wines to Michigan
consumers. The cost differential, and in some cases the inability to secure a wholesaler for small
shipments, can effectively bar small wineries from the Michigan market.

The New York regulatory scheme differs from Michigan's in that it does not ban direct
shipments altogether.  Out-of-state wineries are instead required to establish a distribution operation
in New York in order to gain the privilege of direct shipment. This, though, is just an indirect way
of subjecting out-of-state wineries, but not local ones, to the three-tier system.  The New York
scheme grants in-state wineries access to the State's consumers on preferential terms.  In-state
producers, with the applicable licenses, can ship directly to consumers from their wineries. Out-of-
state wineries must open a branch office and warehouse in New York. For most wineries, the
expense of establishing a bricks-and-mortar distribution operation in 1 State, let alone all 50, is
prohibitive.  It comes as no surprise that not a single out-of-state winery has availed itself of New
York's direct-shipping privilege.  We have "viewed with particular suspicion state statutes requiring
business operations to be performed in the home State that could more efficiently be performed
elsewhere."  New York's in-state presence requirement runs contrary to our admonition that States
cannot require an out-of-state firm "to become a resident in order to compete on equal terms."  New
York, like Michigan, discriminates against interstate commerce through its direct-shipping laws.

III

State laws that discriminate against interstate commerce face "a virtually per se rule of
invalidity."  Philadelphia v. New Jersey, 437 U.S. 617, 624 (1978).  The Michigan and New York
laws by their own terms violate this proscription.  The two States, however, contend their statutes
are saved by § 2 of the Twenty-first Amendment.

The States' position is inconsistent with our precedents and with the Twenty-first Amendment's
history.  Section 2 does not allow States to regulate the direct shipment of wine on terms that
discriminate in favor of in-state producers.  The aim of the Twenty-first Amendment was to allow
States to maintain an effective and uniform system for controlling liquor by regulating its
transportation, importation, and use.  The Amendment did not give States the authority to pass
nonuniform laws in order to discriminate against out-of-state goods.

IV

Our determination that the Michigan and New York direct-shipment laws are not authorized by
the Twenty-first Amendment does not end the inquiry.  We still must consider whether either State
regime "advances a legitimate local purpose that cannot be adequately served by reasonable
nondiscriminatory alternatives."  The States offer two primary justifications for restricting direct
shipments from out-of-state wineries: keeping alcohol out of the hands of minors and facilitating
tax collection.  We consider each in turn.

The States, aided by several amici, claim that allowing direct shipment from out-of-state
wineries undermines their ability to police underage drinking.  Minors, the States argue, have easy
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access to credit cards and the Internet and are likely to take advantage of direct wine shipments as a
means of obtaining alcohol illegally.

The States provide little evidence that the purchase of wine over the Internet by minors is a
problem.  Indeed, there is some evidence to the contrary.  A recent study by the staff of the FTC
found that the 26 States currently allowing direct shipments report no problems with minors'
increased access to wine. This is not surprising for several reasons.  First, minors are less likely to
consume wine, as opposed to beer, wine coolers, and hard liquor. Second, minors who decide to
disobey the law have more direct means of doing so.  Third, direct shipping is an imperfect avenue
of obtaining alcohol for minors who "'want instant gratification.'"  Without concrete evidence that
direct shipping of wine is likely to increase alcohol consumption by minors, we are left with the
States' unsupported assertions.  Under our precedents, which require the "clearest showing" to
justify discriminatory state regulation, this is not enough. 

Even were we to credit the States' largely unsupported claim that direct shipping of wine
increases the risk of underage drinking, this would not justify regulations limiting only out-of-state
direct shipments.  Minors are just as likely to order wine from in-state producers as from out-of-
state ones.  Michigan, for example, already allows its licensed retailers (over 7,000 of them) to
deliver alcohol directly to consumers. Michigan counters that it has greater regulatory control over
in-state producers than over out-of-state wineries. This does not justify Michigan's discriminatory
ban on direct shipping. Out-of-state wineries face the loss of state and federal licenses if they fail to
comply with state law. This provides strong incentives not to sell alcohol to minors.  In addition, the
States can take less restrictive steps to minimize the risk that minors will order wine by mail.  For
example, the Model Direct Shipping Bill developed by the National Conference of State
Legislatures requires an adult signature on delivery and a label so instructing on each package.

The States' tax-collection justification is also insufficient.  Increased direct shipping, whether
originating in state or out of state, brings with it the potential for tax evasion.  With regard to
Michigan, however, the tax-collection argument is a diversion.  That is because Michigan, unlike
many other States, does not rely on wholesalers to collect taxes on wines imported from out-of-
state. Instead, Michigan collects taxes directly from out-of-state wineries on all wine shipped to in-
state wholesalers. If licensing and self-reporting provide adequate safeguards for wine distributed
through the three-tier system, there is no reason to believe they will not suffice for direct shipments.

New York and its supporting parties also advance a tax-collection justification for the State's
direct-shipment laws.  While their concerns are not wholly illusory, their regulatory objectives can
be achieved without discriminating against interstate commerce. In particular, New York could
protect itself against lost tax revenue by requiring a permit as a condition of direct shipping. This is
the approach taken by New York for in-state wineries. The State offers no reason to believe the
system would prove ineffective for out-of-state wineries.  Indeed, various States use this approach
for taxing direct interstate wine shipments, and report no problems with tax collection. This is also
the procedure sanctioned by the Model Direct Shipping Bill.

In summary, the States provide little concrete evidence for the sweeping assertion that they
cannot police direct shipments by out-of-state wineries. Our Commerce Clause cases demand more
than mere speculation to support discrimination against out-of-state goods.  The "burden is on the
State to show that 'the discrimination is demonstrably justified,'"  The Court has upheld state
regulations that discriminate against interstate commerce only after finding, based on concrete
record evidence, that a State's nondiscriminatory alternatives will prove unworkable.  See, e.g., 
Maine v. Taylor.  Michigan and New York have not satisfied this exacting standard.
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