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CHIEF JUSTICE ROBERTS delivered the opinion of the Court.

Congress enacted 18 U.S.C. § 48 to criminalize the commercial creation, sale, or possession
of certain depictions of animal cruelty. The statute does not address underlying acts harmful to
animals, but only portrayals of such conduct. The question presented is whether the prohibition
in the statute is consistent with the freedom of speech guaranteed by the First Amendment.

The Government's primary submission is that § 48 necessarily complies with the Constitution
because the banned depictions of animal cruelty, as a class, are categorically unprotected by the
First Amendment. We disagree.

"[A]s a general matter, the First Amendment means that government has no power to restrict
expression because of its message, its ideas, its subject matter, or its content." Section 48
explicitly regulates expression based on content: The statute restricts "visual [and] auditory
depiction[s]," such as photographs, videos, or sound recordings, depending on whether they
depict conduct in which a living animal is intentionally harmed. As such, § 48 is "'presumptively
invalid,' and the Government bears the burden to rebut that presumption."

"From 1791 to the present," however, the First Amendment has "permitted restrictions upon
the content of speech in a few limited areas," and has never "include[d] a freedom to disregard
these traditional limitations." These "historic and traditional categories long familiar to the bar,"
including obscenity, defamation, fraud, incitement, and speech integral to criminal conduct, are
"well-defined and narrowly limited classes of speech, the prevention and punishment of which
have never been thought to raise any Constitutional problem." Chaplinsky v. New Hampshire,
315 U.S. 568, 571-572 (1942).

The Government argues that "depictions of animal cruelty" should be added to the list. It
contends that depictions of "illegal acts of animal cruelty" that are "made, sold, or possessed for
commercial gain" necessarily "lack expressive value," and may accordingly "be regulated as
unprotected speech." The claim is not just that Congress may regulate depictions of animal
cruelty subject to the First Amendment, but that these depictions are outside the reach of that
Amendment altogether -- that they fall into a "'First Amendment Free Zone."

As the Government notes, the prohibition of animal cruelty itself has a long history in
American law, starting with the early settlement of the Colonies. But we are unaware of any
similar tradition excluding depictions of animal cruelty from "the freedom of speech" codified in
the First Amendment, and the Government points us to none.

The Government contends that "historical evidence" about the reach of the First Amendment
is not "a necessary prerequisite for regulation today," and that categories of speech may be
exempted from the First Amendment's protection without any long-settled tradition of subjecting
that speech to regulation. Instead, the Government points to Congress's "'legislative judgment
that . . . depictions of animals being intentionally tortured and killed [are] of such minimal
redeeming value as to render [them] unworthy of First Amendment protection," and asks the



Court to uphold the ban on the same basis. The Government thus proposes that a claim of
categorical exclusion should be considered under a simple balancing test: "Whether a given
category of speech enjoys First Amendment protection depends upon a categorical balancing of
the value of the speech against its societal costs."

As a free-floating test for First Amendment coverage, that sentence is startling and
dangerous. The First Amendment's guarantee of free speech does not extend only to categories of
speech that survive an ad hoc balancing of relative social costs and benefits. The First
Amendment itself reflects a judgment by the American people that the benefits of its restrictions
on the Government outweigh the costs. Our Constitution forecloses any attempt to revise that
judgment simply on the basis that some speech is not worth it. The Constitution is not a
document "prescribing limits, and declaring that those limits may be passed at pleasure."

To be fair to the Government, its view did not emerge from a vacuum. As the Government
correctly notes, this Court has often described historically unprotected categories of speech as
being "'of such slight social value as a step to truth that any benefit that may be derived from
them is clearly outweighed by the social interest in order and morality."' Chaplinsky. In New York
v. Ferber, 458 U.S. 747 (1982), we noted that within these categories of unprotected speech, "the
evil to be restricted so overwhelmingly outweighs the expressive interests, if any, at stake, that no
process of case-by-case adjudication is required," because "the balance of competing interests is
clearly struck." The Government derives its proposed test from these descriptions in our
precedents.

But such descriptions are just that -- descriptive. They do not set forth a test that may be
applied as a general matter to permit the Government to imprison any speaker so long as his
speech is deemed valueless or unnecessary, or so long as an ad hoc calculus of costs and benefits
tilts in a statute's favor.

When we have identified categories of speech as fully outside the protection of the First
Amendment, it has not been on the basis of a simple cost-benefit analysis. In Ferber, for
example, we classified child pornography as such a category. We noted that the State of New
York had a compelling interest in protecting children from abuse, and that the value of using
children in these works (as opposed to simulated conduct or adult actors) was de minimis. But
our decision did not rest on this "balance of competing interests" alone. We made clear that
Ferber presented a special case: The market for child pornography was "intrinsically related" to
the underlying abuse, and was therefore "an integral part of the production of such materials, an
activity illegal throughout the Nation." As we noted, "'[i]t rarely has been suggested that the
constitutional freedom for speech and press extends its immunity to speech or writing used as an
integral part of conduct in violation of a valid criminal statute." Id., at 761-762 (quoting
Giboney, supra, at 498). Ferber thus grounded its analysis in a previously recognized, long-
established category of unprotected speech, and our subsequent decisions have shared this
understanding. See Ashcroft v. Free Speech Coalition, 535 U.S. 234, 249-250 (2002) (noting that
distribution and sale "were intrinsically related to the sexual abuse of children," giving the speech
at issue "a proximate link to the crime from which it came").

Our decisions in Ferber and other cases cannot be taken as establishing a freewheeling



authority to declare new categories of speech outside the scope of the First Amendment. Maybe
there are some categories of speech that have been historically unprotected, but have not yet been
specifically identified or discussed as such in our case law. But if so, there is no evidence that
"depictions of animal cruelty" is among them. We need not foreclose the future recognition of
such additional categories to reject the Government's highly manipulable balancing test as a
means of identifying them.

Because we decline to carve out from the First Amendment any novel exception for § 48, we
review Stevens's First Amendment challenge under our existing doctrine.

Note: The Court goes on to invalidate the statute using the overbreadth doctrine. That part of
the decision will be considered later in the course.



