
Chapter VI: Symbolic Speech

In previous chapters, the focus has been on various categories of traditional speech involving
words in a written or spoken form. However, the First Amendment also protects ideas that are
expressed by symbols or expressive conduct. This First Amendment protection is not
unlimited and the Supreme Court has addressed the scope of what is referred to as either
symbolic speech or expressive conduct in numbers of decisions.

A. The O’Brien Standard for Expressive Conduct

UNITED STATES v. O'BRIEN
391 U.S. 367 (1968)

CHIEF JUSTICE WARREN delivered the opinion of the Court joined by BLACK,
HARLAN, BRENNAN, STEWART, WHITE, and FORTAS, JJ.

On the morning of March 31, 1966, David Paul O'Brien and three companions burned their
Selective Service registration certificates on the steps of the South Boston Courthouse. A
sizable crowd, including several agents of the Federal Bureau of Investigation, witnessed the
event. Immediately after the burning, members of the crowd began attacking O'Brien and his
companions. An FBI agent ushered O'Brien to safety inside the courthouse. After he was
advised of his right to counsel and to silence, O'Brien stated to FBI agents that he had burned
his registration certificate because of his beliefs, knowing that he was violating federal law.
He produced the charred remains of the certificate, which, with his consent, were
photographed.

For this act, O'Brien was indicted, tried, convicted, and sentenced in the United States District
Court for the District of Massachusetts. He did not contest the fact that he had burned the
certificate. He stated in argument to the jury that he burned the certificate publicly to influence
others to adopt his antiwar beliefs, as he put it, "so that other people would reevaluate their
positions with Selective Service, with the armed forces, and reevaluate their place in the
culture of today, to hopefully consider my position."

The indictment upon which he was tried charged that he "willfully and knowingly did
mutilate, destroy, and change by burning . . . [his] Registration Certificate in violation of Title
50, App., United States Code, Section 462 (b)." Section 462 (b) is part of the Universal
Military Training and Service Act of 1948. Section 462 (b)(3), one of six numbered
subdivisions of § 462 (b), was amended by Congress in 1965, 79 Stat. 586 (adding the words
italicized below), so that at the time O'Brien burned his certificate an offense was committed
by any person, "who forges, alters, knowingly destroys, knowingly mutilates, or in any manner
changes any such certificate . . . ."

In the District Court, O'Brien argued that the 1965 Amendment prohibiting the knowing
destruction or mutilation of certificates was unconstitutional because it was enacted to abridge
free speech, and because it served no legitimate legislative purpose. The District Court
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rejected these arguments, holding that the statute on its face did not abridge First Amendment
rights, that the court was not competent to inquire into the motives of Congress in enacting the
1965 Amendment, and that the Amendment was a reasonable exercise of the power of
Congress to raise armies. On appeal, the Court of Appeals for the First Circuit held the 1965
Amendment unconstitutional as a law abridging freedom of speech. The Government
petitioned for certiorari. We granted the Government's petition.

I.
When a male reaches the age of 18, he is required by the Universal Military Training and
Service Act to register with a local draft board. He is assigned a Selective Service number,
and within five days he is issued a registration certificate (SSS Form No. 2).  Subsequently,
and based on a questionnaire completed by the registrant, he is assigned a classification
denoting his eligibility for induction, and "as soon as practicable" thereafter he is issued a
Notice of Classification.

Both the registration and classification certificates are small white cards, approximately 2 by 3
inches. The registration certificate specifies the name of the registrant, the date of registration,
and the number and address of the local board with which he is registered. Also inscribed
upon it are the date and place of the registrant's birth, his residence at registration, his physical
description, his signature, and his Selective Service number. The Selective Service number
itself indicates his State of registration, his local board, his year of birth, and his chronological
position in the local board's classification record.

The classification certificate shows the registrant's name, Selective Service number, signature,
and eligibility classification. It specifies whether he was so classified by his local board, an
appeal board, or the President. It contains the address of his local board and the date the
certificate was mailed.

Both the registration and classification certificates bear notices that the registrant must notify
his local board in writing of every change in address, physical condition, and occupational,
marital, family, dependency, and military status, and of any other fact which might change his
classification. Both also contain a notice that the registrant's Selective Service number should
appear on all communications to his local board.

Congress demonstrated its concern that certificates issued by the Selective Service System
might be abused well before the 1965 Amendment here challenged. In addition, as previously
mentioned, regulations of the Selective Service System required registrants to keep both their
registration and classification certificates in their personal possession at all times.

By the 1965 Amendment, Congress added to § 12 (b)(3) of the 1948 Act the provision here at
issue, subjecting to criminal liability not only one who "forges, alters, or in any manner
changes" but also one who "knowingly destroys, [or] knowingly mutilates" a certificate. We
note at the outset that the 1965 Amendment plainly does not abridge free speech on its face,
and we do not understand O'Brien to argue otherwise. Amended § 12 (b)(3) on its face deals
with conduct having no connection with speech. It prohibits the knowing destruction of
certificates issued by the Selective Service System, and there is nothing necessarily expressive
about such conduct. The Amendment does not distinguish between public and private
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destruction, and it does not punish only destruction engaged in for the purpose of expressing
views. A law prohibiting destruction of Selective Service certificates no more abridges free
speech on its face than a motor vehicle law prohibiting the destruction of drivers' licenses, or a
tax law prohibiting the destruction of books and records.

O'Brien nonetheless argues that the 1965 Amendment is unconstitutional in its application to
him, and is unconstitutional as enacted because what he calls the "purpose" of Congress was
"to suppress freedom of speech." We consider these arguments separately.

II.
O'Brien first argues that the 1965 Amendment is unconstitutional as applied to him because
his act of burning his registration certificate was protected "symbolic speech" within the First
Amendment. His argument is that the freedom of expression which the First Amendment
guarantees includes all modes of "communication of ideas by conduct," and that his conduct is
within this definition because he did it in "demonstration against the war and against the
draft."

We cannot accept the view that an apparently limitless variety of conduct can be labeled
"speech" whenever the person engaging in the conduct intends thereby to express an idea.
However, even on the assumption that the alleged communicative element in O'Brien's
conduct is sufficient to bring into play the First Amendment, it does not necessarily follow
that the destruction of a registration certificate is constitutionally protected activity. This
Court has held that when "speech" and "nonspeech" elements are combined in the same course
of conduct, a sufficiently important governmental interest in regulating the nonspeech element
can justify incidental limitations on First Amendment freedoms. To characterize the quality of
the governmental interest which must appear, the Court has employed a variety of descriptive
terms: compelling; substantial; subordinating; paramount; cogent; strong. Whatever
imprecision inheres in these terms, we think it clear that a government regulation is
sufficiently justified if it is within the constitutional power of the Government; if it furthers an
important or substantial governmental interest; if the governmental interest is unrelated to the
suppression of free expression; and if the incidental restriction on alleged First Amendment
freedoms is no greater than is essential to the furtherance of that interest. We find that the
1965 Amendment to § 12 (b)(3) of the Universal Military Training and Service Act meets all
of these requirements, and consequently that O'Brien can be constitutionally convicted for
violating it.

The constitutional power of Congress to raise and support armies and to make all laws
necessary and proper to that end is broad and sweeping. The power of Congress to classify
and conscript manpower for military service is "beyond question." Pursuant to this power,
Congress may establish a system of registration for individuals liable for training and service,
and may require such individuals within reason to cooperate in the registration system. The
issuance of certificates indicating the registration and eligibility classification of individuals is
a legitimate and substantial administrative aid in the functioning of this system. And
legislation to insure the continuing availability of issued certificates serves a legitimate and
substantial purpose in the system's administration.
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O'Brien's argument to the contrary is necessarily premised upon his unrealistic
characterization of Selective Service certificates. He essentially adopts the position that such
certificates are so many pieces of paper designed to notify registrants of their registration or
classification, to be retained or tossed in the wastebasket according to the convenience or taste
of the registrant. Once the registrant has received notification, according to this view, there is
no reason for him to retain the certificates. O'Brien notes that most of the information on a
registration certificate serves no notification purpose at all; the registrant hardly needs to be
told his address and physical characteristics. We agree that the registration certificate contains
much information of which the registrant needs no notification. This circumstance, however,
does not lead to the conclusion that the certificate serves no purpose, but that, like the
classification certificate, it serves purposes in addition to initial notification. Many of these
purposes would be defeated by the certificates' destruction or mutilation. Among these are:

1. The registration certificate serves as proof that the individual described thereon has
registered for the draft. Additionally, in a time of national crisis, reasonable availability to
each registrant of the two small cards assures a rapid and uncomplicated means for
determining his fitness for immediate induction, no matter how distant in our mobile society
he may be from his local board.

2. The information supplied on the certificates facilitates communication between registrants
and local boards, simplifying the system and benefiting all concerned.

3. Both certificates carry continual reminders that the registrant must notify his local board of
any change of address, and other specified changes in his status.

4. The regulatory scheme involving Selective Service certificates includes clearly valid
prohibitions against the alteration, forgery, or similar deceptive misuse of certificates. The
destruction or mutilation of certificates obviously increases the difficulty of detecting and
tracing abuses such as these. Further, a mutilated certificate might itself be used for deceptive
purposes.

The many functions performed by Selective Service certificates establish beyond doubt that
Congress has a legitimate and substantial interest in preventing their wanton and unrestrained
destruction and assuring their continuing availability by punishing people who knowingly and
wilfully destroy or mutilate them. And we are unpersuaded that the pre-existence of the
nonpossession regulations in any way negates this interest.

We think it apparent that the continuing availability to each registrant of his Selective Service
certificates substantially furthers the smooth and proper functioning of the system that
Congress has established to raise armies. We think it also apparent that the Nation has a vital
interest in having a system for raising armies that functions with maximum efficiency and is
capable of easily and quickly responding to continually changing circumstances. For these
reasons, the Government has a substantial interest in assuring the continuing availability of
issued Selective Service certificates.

It is equally clear that the 1965 Amendment specifically protects this substantial governmental
interest. We perceive no alternative means that would more precisely and narrowly assure the
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continuing availability of issued Selective Service certificates than a law which prohibits their
wilful mutilation or destruction. The 1965 Amendment prohibits such conduct and does
nothing more. In other words, both the governmental interest and the operation of the 1965
Amendment are limited to the noncommunicative  aspect of O'Brien's conduct. The
governmental interest and the scope of the 1965 Amendment are limited to preventing harm to
the smooth and efficient functioning of the Selective Service System. When O'Brien
deliberately rendered unavailable his registration certificate, he wilfully frustrated this
governmental interest. For this noncommunicative impact of his conduct, and for nothing else,
he was convicted.

The case at bar is therefore unlike one where the alleged governmental interest in regulating
conduct arises in some measure because the communication allegedly integral to the conduct
is itself thought to be harmful. In Stromberg v. California, 283 U. S. 359 (1931), for example,
this Court struck down a statutory phrase which punished people who expressed their
"opposition to organized government" by displaying "any flag, badge, banner, or device."
Since the statute there was aimed at suppressing communication it could not be sustained as a
regulation of noncommunicative conduct.

In conclusion, we find that because of the Government's substantial interest in assuring the
continuing availability of issued Selective Service certificates, because amended § 462 (b) is
an appropriately narrow means of protecting this interest and condemns only the independent
noncommunicative impact of conduct within its reach, and because the noncommunicative
impact of O'Brien's act of burning his registration certificate frustrated the Government's
interest, a sufficient governmental interest has been shown to justify O'Brien's conviction.

III.
O'Brien finally argues that the 1965 Amendment is unconstitutional as enacted because what
he calls the "purpose" of Congress was "to suppress freedom of speech." We reject this
argument because under settled principles the purpose of Congress, as O'Brien uses that term,
is not a basis for declaring this legislation unconstitutional.

It is a familiar principle of constitutional law that this Court will not strike down an otherwise
constitutional statute on the basis of an alleged illicit legislative motive. Inquiries into
congressional motives or purposes are a hazardous matter. When the issue is simply the
interpretation of legislation, the Court will look to statements by legislators for guidance as to
the purpose of the legislature, because the benefit to sound decision-making in this
circumstance is thought sufficient to risk the possibility of misreading Congress' purpose. It is
entirely a different matter when we are asked to void a statute that is, under well-settled
criteria, constitutional on its face, on the basis of what fewer than a handful of Congressmen
said about it. What motivates one legislator to make a speech about a statute is not necessarily
what motivates scores of others to enact it, and the stakes are sufficiently high for us to
eschew guesswork. We decline to void essentially on the ground that it is unwise legislation
which Congress had the undoubted power to enact and which could be reenacted in its exact
form if the same or another legislator made a "wiser" speech about it.

We think it not amiss, in passing, to comment upon O'Brien's legislative-purpose argument.
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There was little floor debate on this legislation in either House. Only Senator Thurmond
commented on its substantive features in the Senate. After his brief statement, and without
any additional substantive comments, the bill, passed the Senate. In the House debate only two
Congressmen addressed themselves to the Amendment -- Congressmen Rivers and Bray. The
bill was passed after their statements without any further debate by a vote of 393 to 1. It is
principally on the basis of the statements by these three Congressmen that O'Brien makes his
congressional-"purpose" argument. We note that if we were to examine legislative purpose in
the instant case, we would be obliged to consider not only these statements but also the more
authoritative reports of the Senate and House Armed Services Committees. While both reports
make clear a concern with the "defiant" destruction of so-called "draft cards" and with "open"
encouragement to others to destroy their cards, both reports also indicate that this concern
stemmed from an apprehension that unrestrained destruction of cards would disrupt the
smooth functioning of the Selective Service System.

IV.
Since the 1965 Amendment to § 12 (b)(3) of the Universal Military Training and Service Act
is constitutional as enacted and as applied, the Court of Appeals should have affirmed the
judgment of conviction entered by the District Court. Accordingly, we vacate the judgment of
the Court of Appeals, and reinstate the judgment and sentence of the District Court.

B. The United States Flag

The Supreme Court recognized that flags can be used to communicate political ideas as early
as 1931 in Stromberg v. California, 283 U. S. 359 (1931). Stromberg involved a conviction
for violating a state law that made it a crime to “display[] a red flag . . . as a sign, symbol or
emblem of opposition to organized government . . . .” The Defendant, Yetta Stromberg, was
19 years old and a member of the Young Communist League. She was a teacher at the Pioneer
Summer Camp which was affiliated with a number of organizations with ties to the
Communist Party. One of her responsibilities at the camp was supervising a daily raising of a
red flag, the flag of Soviet Russia and the Communist Party in the United States, and reciting
a pledge of allegiance to “the workers’ red flag, and the cause for which it stands, one aim
throughout our lives, freedom for the working class.” The Supreme Court overturned her
conviction. More recent cases have involved the use of the U.S. flag as a form of expression.
In one of those cases, Spence v. Washington, the Court identified a standard to determine if
the use of a symbol would be considered speech under the First Amendment.

1. SPENCE v. WASHINGTON
418 U.S. 405 (1974)

PER CURIAM. [For JUSTICES DOUGLAS, BRENNAN, STEWART, MARSHALL, and
POWELL.]

Appellant displayed a United States flag, which he owned, out of the window of his
apartment. Affixed to both surfaces of the flag was a large peace symbol fashioned of
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removable tape. Appellant was convicted under a Washington statute forbidding the
exhibition of a United States flag to which is attached or superimposed figures, symbols, or
other extraneous material. The Supreme Court of Washington affirmed appellant's conviction.
It rejected appellant's contentions that the statute under which he was charged, on its face and
as applied, contravened the First Amendment. We reverse on the ground that as applied to
appellant's activity the Washington statute impermissibly infringed protected expression. 

I 
On May 10, 1970, appellant, a college student, hung his United States flag from the window
of his apartment on private property in Seattle, Washington. The flag was upside down, and
attached to the front and back was a peace symbol (i.e., a circle enclosing a trident) made of
removable black tape. The window was above the ground floor. The flag measured
approximately three by five feet and was plainly visible to passersby. The peace symbol
occupied roughly half of the surface of the flag. 

Three Seattle police officers observed the flag and entered the apartment house. They were
met at the main door by appellant, who said: "I suppose you are here about the flag. I didn't
know there was anything wrong with it. I will take it down." Appellant permitted the officers
to enter his apartment, where they seized the flag and arrested him. 

Appellant was not charged under Washington's flag-desecration statute. Rather, the State
relied on the so-called "improper use" statute, Wash. Rev. Code § 9.86.020. This statute
provides, in pertinent part: 

No person shall, in any manner, for exhibition or display:
(1) Place or cause to be placed any word, figure, mark, picture, design, drawing or
advertisement of any nature upon any flag, standard, color, ensign or shield of the
United States or of this state . . . or
(2) Expose to public view any such flag, standard, color, ensign or shield upon which
shall have been printed, painted or otherwise produced, or to which shall have been
attached, appended, affixed or annexed any such word, figure, mark, picture, design,
drawing or advertisement . . . .

The State based its case on the flag itself and the testimony of the three arresting officers.
Appellant took the stand in his own defense. He testified that he put a peace symbol on the
flag and displayed it to public view as a protest against the invasion of Cambodia and the
killings at Kent State University, events which occurred a few days prior to his arrest. He said
that his purpose was to associate the American flag with peace instead of war and violence: "I
felt there had been so much killing and that this was not what America stood for. I felt that the
flag stood for America and I wanted people to know that I thought America stood for peace."
Appellant further testified that he chose to fashion the peace symbol from tape so that it could
be removed without damaging the flag. The State made no effort to controvert any of
appellant's testimony. 

The trial court instructed the jury in essence that the mere act of displaying the flag with the
peace symbol attached, if proved beyond a reasonable doubt, was sufficient to convict. The
jury returned a verdict of guilty. 
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II 
A number of factors are important in the instant case. First, this was a privately owned flag. In
a technical property sense it was not the property of any government. We have no doubt that
the State or National Governments constitutionally may forbid anyone from mishandling in
any manner a flag that is public property. But this is a different case. Second, appellant
displayed his flag on private property. He engaged in no trespass or disorderly conduct. Nor is
this a case that might be analyzed in terms of reasonable time, place, or manner restraints1 on
access to a public area. Third, the record is devoid of proof of any risk of breach of the peace.
It was not appellant's purpose to incite violence or even stimulate a public demonstration.
There is no evidence that any crowd gathered or that appellant made any effort to attract
attention beyond hanging the flag out of his own window. Indeed, on the facts stipulated by
the parties there is no evidence that anyone other than three police officers observed the flag. 

Fourth, the State concedes, as did the Washington Supreme Court, that appellant engaged in a
form of communication. Although the stipulated facts fail to show that any member of the
general public viewed the flag, the State's concession is inevitable on this record. The
undisputed facts are that appellant "wanted people to know that I thought America stood for
peace." To be sure, appellant did not choose to articulate his views through printed or spoken
words. It is therefore necessary to determine whether his activity was sufficiently imbued with
elements of communication to fall within the scope of the First and Fourteenth Amendments,
for as the Court noted in United States v. O'Brien, 391 U. S. 367, 376 (1968), "[w]e cannot
accept the view that an apparently limitless variety of conduct can be labeled 'speech'
whenever the person engaging in the conduct intends thereby to express an idea." But the
nature of appellant's activity, combined with the factual context and environment in which it
was undertaken, lead to the conclusion that he engaged in a form of protected expression. 

The Court for decades has recognized the communicative connotations of the use of flags.
E.g., Stromberg v. California, 283 U. S. 359 (1931). In many of their uses flags are a form of
symbolism comprising a "primitive but effective way of communicating ideas . . . ," and "a
short cut from mind to mind." Board of Education v. Barnette, 319 U. S. 624, 632 (1943). On
this record there can be little doubt that appellant communicated through the use of symbols.
The symbolism included not only the flag but also the superimposed peace symbol. 

Moreover, the context in which a symbol is used for purposes of expression is important, for
the context may give meaning to the symbol. In this case, appellant's activity was roughly
simultaneous with and concededly triggered by the Cambodian incursion and the Kent State
tragedy, also issues of great public moment. A flag bearing a peace symbol and displayed
upside down by a student today might be interpreted as nothing more than bizarre behavior,
but it would have been difficult for the great majority of citizens to miss the drift of appellant's
point at the time that he made it. 

It may be noted, further, that this was not an act of mindless nihilism. Rather, it was a pointed

1 Professor’s Note: Analysis of time, place, and manner restrictions on speech will be
addressed in a later chapter. 
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expression of anguish by appellant about the then-current domestic and foreign affairs of his
government. An intent to convey a particularized message was present, and in the surrounding
circumstances the likelihood was great that the message would be understood by those who
viewed it. 

We are confronted then with a case of prosecution for the expression of an idea through
activity. Moreover, the activity occurred on private property, rather than in an environment
over which the State by necessity must have certain supervisory powers unrelated to
expression. Accordingly, we must examine with particular care the interests advanced by
appellee to support its prosecution. 

We are met with something of an enigma in the manner in which the case was presented to us.
The Washington Supreme Court rejected any reliance on a breach-of-the-peace rationale. It
based its result primarily on the ground that "the nation and state both have a recognizable
interest in preserving the flag as a symbol of the nation." Yet counsel for the State declined to
support the highest state court's principal rationale in argument before us. He pursued instead
the breach-of-the-peace theory discarded by the state court.

We think it appropriate to review briefly the range of various state interests that might be
thought to support the challenged conviction. The first interest at issue is prevention of breach
of the peace. In our view, the Washington Supreme Court correctly rejected this notion. It is
totally without support in the record. We are also unable to affirm the judgment below on the
ground that the State may have desired to protect the sensibilities of passersby. "It is firmly
settled that under our Constitution the public expression of ideas may not be prohibited
merely because the ideas are themselves offensive to some of their hearers." Moreover,
appellant did not impose his ideas upon a captive audience. Anyone who might have been
offended could easily have avoided the display. See Cohen v. California, 403 U. S. 15 (1971).
Nor may appellant be punished for failing to show proper respect for our national emblem.

We are brought, then, to the state court's thesis that Washington has an interest in preserving
the national flag as an unalloyed symbol of our country. The court did not define this interest;
it simply asserted it. MR. JUSTICE REHNQUIST's dissenting opinion today adopts
essentially the same approach. Presumably, this interest might be seen as an effort to prevent
the appropriation of a revered national symbol by an individual, interest group, or enterprise
where there was a risk that association of the symbol with a particular product or viewpoint
might be taken erroneously as evidence of governmental endorsement. Alternatively, it might
be argued that the interest asserted by the state court is based on the uniquely universal
character of the national flag as a symbol. For the great majority of us, the flag is a symbol of
patriotism, of pride in the history of our country, and of the service, sacrifice, and valor of the
millions of Americans who in peace and war have joined together to build and to defend a
Nation in which self-government and personal liberty endure. It evidences both the unity and
diversity which are America. For others the flag carries in varying degrees a different
message. "A person gets from a symbol the meaning he puts into it, and what is one man's
comfort and inspiration is another's jest and scorn." It might be said that we all draw
something from our national symbol, for it is capable of conveying simultaneously a spectrum
of meanings. If it may be destroyed or permanently disfigured, it could be argued that it will
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lose its capability of mirroring the sentiments of all who view it.

But we need not decide in this case whether the interest advanced by the court below is valid.
We assume, arguendo, that it is. The statute is nonetheless unconstitutional as applied to
appellant's activity. There was no risk that appellant's acts would mislead viewers into
assuming that the Government endorsed his viewpoint. To the contrary, he was plainly and
peacefully protesting the fact that it did not. Appellant was not charged under the desecration
statute, nor did he permanently disfigure the flag or destroy it. He displayed it as a flag of his
country in a way closely analogous to the manner in which flags have always been used to
convey ideas. Moreover, his message was direct, likely to be understood, and within the
contours of the First Amendment. Given the protected character of his expression and in light
of the fact that no interest the State may have in preserving the physical integrity of a privately
owned flag was significantly impaired on these facts, the conviction must be invalidated.

MR. JUSTICE REHNQUIST, with whom THE CHIEF JUSTICE and MR. JUSTICE WHITE
join, dissenting.

Although I agree with the Court that appellant's activity was a form of communication, I do
not agree that the First Amendment prohibits the State from restricting this activity in
furtherance of other important interests. And I believe the rationale by which the Court
reaches its conclusion is unsound.

"[T]he right of free speech is not absolute at all times and under all circumstances." This
Court has long recognized, for example, that some forms of expression are not entitled to any
protection at all under the First Amendment, despite the fact that they could reasonably be
thought protected under its literal language. The Court has further recognized that even
protected speech may be subject to reasonable limitation when important countervailing
interests are involved. Citizens are not completely free to commit perjury, to libel other
citizens, to infringe copyrights, to incite riots, or to interfere unduly with passage through a
public thoroughfare. The right of free speech, though precious, remains subject to reasonable
accommodation to other valued interests.

Since a State concededly may impose some limitations on speech directly, it would seem to
follow a fortiori that a State may legislate to protect important state interests even though an
incidental limitation on free speech results. Virtually any law enacted by a State, when viewed
with sufficient ingenuity, could be thought to interfere with some citizen's preferred means of
expression. But no one would argue, I presume, that a State could not prevent the painting of
public buildings simply because a particular class of protesters believed their message would
best be conveyed through that medium. Had appellant here chosen to tape his peace symbol to
a federal courthouse, I have little doubt that he could be prosecuted under a statute properly
drawn to protect public property.

Yet the Court today holds that the State of Washington cannot limit use of the American flag,
at least insofar as its statute prevents appellant from using a privately owned flag to convey
his personal message. Expressing its willingness to assume, arguendo, that Washington has a
valid interest in preserving the integrity of the flag, the Court nevertheless finds that interest to
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be insufficient in this case. To achieve this result the Court first devalues the State's interest
under these circumstances, noting that "no interest the State may have in preserving the
physical integrity of a privately owned flag was significantly impaired on these facts . . . ."
The Court takes pains to point out that appellant did not "permanently disfigure the flag or
destroy it," and emphasizes that the flag was displayed "in a way closely analogous to the
manner in which flags have always been used to convey ideas." The Court then restates the
notion that such state interests are secondary to messages which are "direct, likely to be
understood, and within the contours of the First Amendment." In my view the first premise
demonstrates a total misunderstanding of the State's interest in the integrity of the American
flag, and the second premise places the Court in the position either of ultimately favoring
appellant's message because of its subject matter, a position about which almost all members
of the majority have only recently expressed doubt, or, alternatively, of making the flag
available for a limitless succession of political and commercial messages. I shall treat these
issues in reverse order.

Turning to the question of the State's interest in the flag, it seems to me that the Court's
treatment lacks all substance. The suggestion that the State's interest somehow diminishes
when the flag is decorated with removable tape trivializes something which is not trivial. The
State of Washington is hardly seeking to protect the flag's resale value. Surely the Court does
not mean to imply that appellant could be prosecuted if he subsequently tore the flag in the
process of trying to take the tape off. Unlike flag-desecration statutes, the Washington statute
challenged here seeks to prevent personal use of the flag, not simply particular forms of abuse.
The State of Washington has chosen to set the flag apart for a special purpose, and has
directed that it not be turned into a common background for an endless variety of
superimposed messages. The physical condition of the flag itself is irrelevant to that purpose.

The true nature of the State's interest in this case is not only one of preserving "the physical
integrity of the flag," but also one of preserving the flag as "an important symbol of
nationhood and unity." Although the Court treats this important interest with a studied
in-attention, it is hardly one of recent invention and has previously been accorded
considerable respect by this Court. It is the character, not the cloth, of the flag which the State
seeks to protect.

What appellant here seeks is simply license to use the flag however he pleases, so long as the
activity can be tied to a concept of speech, regardless of any state interest in having the flag
used only for more limited purposes. I find no reasoning in the Court's opinion which
convinces me that the Constitution requires such license to be given.

The fact that the State has a valid interest in preserving the character of the flag does not
mean, of course, that it can employ all conceivable means to enforce it. It certainly could not
require all citizens to own the flag or compel citizens to salute one. Board of Education v.
Barnette, 319 U. S. 624 (1943). It presumably cannot punish criticism of the flag, or the
principles for which it stands, any more than it could punish criticism of this country's policies
or ideas. But the statute in this case demands no such allegiance. Its operation does not depend
upon whether the flag is used for communicative or noncommunicative purposes; upon
whether a particular message is deemed commercial or political; upon whether the use of the
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flag is respectful or contemptuous; or upon whether any particular segment of the State's
citizenry might applaud or oppose the intended message. It simply withdraws a unique
national symbol from the roster of materials that may be used as a background for
communications. Since I do not believe the Constitution prohibits Washington from making
that decision, I dissent.

2. TEXAS v. JOHNSON
491 U.S. 397 (1989)
 
JUSTICE BRENNAN delivered the opinion of the Court.

After publicly burning an American flag as a means of political protest, Gregory Lee Johnson
was convicted of desecrating a flag in violation of Texas law. This case presents the question
whether his conviction is consistent with the First Amendment. We hold that it is not.

I
While the Republican National Convention was taking place in Dallas in 1984, respondent
Johnson participated in a political demonstration dubbed the "Republican War Chest Tour."
As explained in literature distributed by the demonstrators and in speeches made by them, the
purpose of this event was to protest the policies of the Reagan administration and of certain
Dallas-based corporations. The demonstrators marched through the Dallas streets, chanting
political slogans and stopping at several corporate locations to stage "die-ins" intended to
dramatize the consequences of nuclear war. On several occasions they spray-painted the walls
of buildings and overturned potted plants, but Johnson himself took no part in such activities.
He did, however, accept an American flag handed to him by a fellow protestor who had taken
it from a flagpole outside one of the targeted buildings.

The demonstration ended in front of Dallas City Hall, where Johnson unfurled the American
flag, doused it with kerosene, and set it on fire. While the flag burned, the protestors chanted:
"America, the red, white, and blue, we spit on you." After the demonstrators dispersed, a
witness collected the flag’s remains and buried them in his backyard. No one was physically
injured or threatened with injury, though several witnesses testified that they had been
seriously offended by the flag burning.

Of the approximately 100 demonstrators, Johnson alone was charged with a crime. The only
criminal offense with which he was charged was the desecration of a venerated object in
violation of Tex. Penal Code Ann. § 42.09(a)(3) (1989). After a trial, he was convicted,
sentenced to one year in prison, and fined $ 2,000.

II
We must first determine whether Johnson's burning of the flag constituted expressive conduct,
permitting him to invoke the First Amendment in challenging his conviction. If his conduct
was expressive, we next decide whether the State's regulation is related to the suppression of
free expression. See, e.g., United States v. O'Brien, 391 U.S. 367, 377 (1968). If the State's
regulation is not related to expression, then the less stringent standard we announced in
O'Brien for regulations of noncommunicative conduct controls. If it is, then we are outside of
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O'Brien's test, and we must ask whether this interest justifies Johnson's conviction under a
more demanding standard. A third possibility is that the State's asserted interest is simply not
implicated on these facts, and, in that event, the interest drops out of the picture.

The First Amendment literally forbids the abridgment only of "speech," but we have long
recognized that its protection does not end at the spoken or written word. While we have
rejected "the view that an apparently limitless variety of conduct can be labeled 'speech'
whenever the person engaging in the conduct intends thereby to express an idea," we have
acknowledged that conduct may be "sufficiently imbued with elements of communication to
fall within the scope of the First and Fourteenth Amendments."

In deciding whether particular conduct possesses sufficient communicative elements to bring
the First Amendment into play, we have asked whether "[a]n intent to convey a particularized
message was present, and [whether] the likelihood was great that the message would be
understood by those who viewed it." Spence v. Washington, 418 U.S. 405, 410-11 (1974).
Hence, we have recognized the expressive nature of students' wearing of black armbands to
protest American military involvement in Vietnam, Tinker v. Des Moines Independent
Community School Dist., 393 U.S. 503 (1969); of a sit-in by blacks in a "whites only" area to
protest segregation, Brown v. Louisiana, 383 U.S. 131 (1966); and of the wearing of
American military uniforms in a dramatic presentation criticizing American involvement in
Vietnam, Schacht v. United States, 398 U.S. 58 (1970).

Especially pertinent to this case are our decisions recognizing the communicative nature of
conduct relating to flags. Attaching a peace sign to the flag, refusing to salute the flag, and
displaying a red flag, we have held, all may find shelter under the First Amendment. That we
have had little difficulty identifying an expressive element in conduct relating to flags should
not be surprising. The very purpose of a national flag is to serve as a symbol of our country; it
is, one might say, "the one visible manifestation of two hundred years of nationhood."

We have not automatically concluded, however, that any action taken with respect to our flag
is expressive. Instead, in characterizing such action for First Amendment purposes, we have
considered the context in which it occurred. In Spence, for example, we emphasized that
Spence's taping of a peace sign to his flag was "roughly simultaneous with and concededly
triggered by the Cambodian incursion and the Kent State tragedy."

The State of Texas conceded for purposes of its oral argument in this case that Johnson's
conduct was expressive conduct, and this concession seems to us as prudent as was
Washington's in Spence. Johnson burned an American flag as the culmination of a political
demonstration that coincided with the convening of the Republican Party and its renomination
of Ronald Reagan for President. The expressive, overtly political nature of this conduct was
both intentional and overwhelmingly apparent.

III
The government generally has a freer hand in restricting expressive conduct than it has in
restricting the written or spoken word. See O'Brien. It may not, however, proscribe particular
conduct because it has expressive elements. [W]e have limited the applicability of O'Brien's
relatively lenient standard to those cases in which "the governmental interest is unrelated to
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the suppression of free expression." In order to decide whether O'Brien's test applies here,
therefore, we must decide whether Texas has asserted an interest in support of Johnson's
conviction that is unrelated to the suppression of expression. If we find that an interest
asserted by the State is simply not implicated on the facts before us, we need not ask whether
O'Brien's test applies. The State offers two separate interests to justify this conviction:
preventing breaches of the peace and preserving the flag as a symbol of nationhood and
national unity. We hold that the first interest is not implicated on this record and that the
second is related to the suppression of expression.

Texas claims that its interest in preventing breaches of the peace justifies Johnson's conviction
for flag desecration. However, no disturbance of the peace actually occurred or threatened to
occur because of Johnson's burning of the flag. The State's position, therefore, amounts to a
claim that an audience that takes serious offense at particular expression is necessarily likely
to disturb the peace and that the expression may be prohibited on this basis. Our precedents do
not countenance such a presumption. On the contrary, they recognize that a principal "function
of free speech under our system of government is to invite dispute. It may indeed best serve its
high purpose when it induces a condition of unrest, creates dissatisfaction with conditions as
they are, or even stirs people to anger."

Thus, we have not permitted the government to assume that every expression of a provocative
idea will incite a riot, but have instead required careful consideration of the actual
circumstances surrounding such expression. We thus conclude that the State's interest in
maintaining order is not implicated on these facts.

The State also asserts an interest in preserving the flag as a symbol of nationhood and national
unity. In Spence, we acknowledged that the government's interest in preserving the flag's
special symbolic value "is directly related to expression in the context of activity" such as
affixing a peace symbol to a flag. We are equally persuaded that this interest is related to
expression in the case of Johnson's burning of the flag. The State, apparently, is concerned
that such conduct will lead people to believe either that the flag does not stand for nationhood
and national unity, but instead reflects other, less positive concepts, or that the concepts
reflected in the flag do not in fact exist, that is, that we do not enjoy unity as a Nation. These
concerns blossom only when a person's treatment of the flag communicates some message,
and thus are related "to the suppression of free expression."

IV
It remains to consider whether the State's interest in preserving the flag as a symbol of
nationhood and national unity justifies Johnson's conviction. As in Spence, "[w]e are
confronted with a case of prosecution for the expression of an idea through activity," and
"[a]ccordingly, we must examine with particular care the interests advanced by [petitioner] to
support its prosecution." Johnson was not, we add, prosecuted for the expression of just any
idea; he was prosecuted for his expression of dissatisfaction with the policies of this country,
expression situated at the core of our First Amendment values.

Moreover, Johnson was prosecuted because he knew that his politically charged expression
would cause "serious offense." If he had burned the flag as a means of disposing of it because
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it was dirty or torn, he would not have been convicted of flag desecration under this Texas
law: federal law designates burning as the preferred means of disposing of a flag "when it is in
such condition that it is no longer a fitting emblem for display," and Texas has no quarrel with
this means of disposal. Brief for Petitioner 45. The Texas law is thus not aimed at protecting
the physical integrity of the flag in all circumstances, but is designed instead to protect it only
against impairments that would cause serious offense to others. Texas concedes as much:
"The statute mandates intentional or knowing abuse, that is, the kind of mistreatment that is
intentionally designed to seriously offend other individuals."

Whether Johnson's treatment of the flag violated Texas law thus depended on the likely
communicative impact of his expressive conduct. This restriction on Johnson's expression is
content based. Johnson's political expression was restricted because of the content of the
message he conveyed. We must therefore subject the State's asserted interest in preserving the
special symbolic character of the flag to "the most exacting scrutiny."

Texas argues that its interest in preserving the flag as a symbol of nationhood and national
unity survives this close analysis. Quoting extensively from the writings of this Court
chronicling the flag's historic and symbolic role in our society, the State emphasizes the
"'special place'" reserved for the flag in our Nation. The State's argument is that it has an
interest in preserving the flag as a symbol of nationhood and national unity, a symbol with a
determinate range of meanings. According to Texas, if one physically treats the flag in a way
that would tend to cast doubt on either the idea that nationhood and national unity are the
flag's referents or that national unity actually exists, the message conveyed thereby is a
harmful one and therefore may be prohibited.

If there is a bedrock principle underlying the First Amendment, it is that the government may
not prohibit the expression of an idea simply because society finds the idea itself offensive or
disagreeable. We have not recognized an exception to this principle even where our flag has
been involved. In short, nothing in our precedents suggests that a State may foster its own
view of the flag by prohibiting expressive conduct relating to it.

Texas' focus on the precise nature of Johnson's expression, moreover, misses the point of our
prior decisions: their enduring lesson, that the government may not prohibit expression simply
because it disagrees with its message, is not dependent on the particular mode in which one
chooses to express an idea. If we were to hold that a State may forbid flag burning wherever it
is likely to endanger the flag's symbolic role, but allow it wherever burning a flag promotes
that role, we would be saying that when it comes to impairing the flag's physical integrity, the
flag itself may be used as a symbol only in one direction. We would be permitting a State to
"prescribe what shall be orthodox" by saying that one may burn the flag to convey one's
attitude toward it and its referents only if one does not endanger the flag's representation of
nationhood and national unity.

We never before have held that the Government may ensure that a symbol be used to express
only one view of that symbol or its referents. Indeed, in Schacht v. United States, we
invalidated a federal statute permitting an actor portraying a member of one of our Armed
Forces to "'wear the uniform of that armed force if the portrayal does not tend to discredit that
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armed force.'" This proviso, we held, "which leaves Americans free to praise the war in
Vietnam but can send persons like Schacht to prison for opposing it, cannot survive in a
country which has the First Amendment."

We perceive no basis on which to hold that the principle underlying our decision in Schacht
does not apply to this case. To conclude that the government may permit designated symbols
to be used to communicate only a limited set of messages would be to enter territory having
no discernible or defensible boundaries. Could the government, on this theory, prohibit the
burning of state flags? Of copies of the Presidential seal? Of the Constitution? In evaluating
these choices under the First Amendment, how would we decide which symbols were
sufficiently special to warrant this unique status? To do so, we would be forced to consult our
own political preferences, and impose them on the citizenry, in the very way that the First
Amendment forbids us to do.

There is, moreover, no indication -- either in the text of the Constitution or in our cases
interpreting it -- that a separate juridical category exists for the American flag alone. The First
Amendment does not guarantee that other concepts virtually sacred to our Nation as a whole --
such as the principle that discrimination on the basis of race is odious and destructive -- will
go unquestioned in the marketplace of ideas. See Brandenburg v. Ohio, 395 U. S. 444 (1969).
We decline, therefore, to create for the flag an exception to the joust of principles protected by
the First Amendment.

It is not the State's ends, but its means, to which we object. It cannot be gainsaid that there is a
special place reserved for the flag in this Nation, and thus we do not doubt that the
government has a legitimate interest in making efforts to "preserv[e] the national flag as an
unalloyed symbol of our country." We reject the suggestion that the government lacks "any
state interest whatsoever" in regulating the manner in which the flag may be displayed. To say
that the government has an interest in encouraging proper treatment of the flag, however, is
not to say that it may criminally punish a person for burning a flag as a means of political
protest. "National unity as an end which officials may foster by persuasion and example is not
in question. The problem is whether under our Constitution compulsion as here employed is a
permissible means for its achievement."

We are fortified in today's conclusion by our conviction that forbidding criminal punishment
for conduct such as Johnson's will not endanger the special role played by our flag or the
feelings it inspires. We are tempted to say, in fact, that the flag's deservedly cherished place in
our community will be strengthened, not weakened, by our holding today. Our decision is a
reaffirmation of the principles of freedom and inclusiveness that the flag best reflects, and of
the conviction that our toleration of criticism such as Johnson's is a sign and source of our
strength. Indeed, one of the proudest images of our flag, the one immortalized in our own
national anthem, is of the bombardment it survived at Fort McHenry. It is the Nation's
resilience, not its rigidity, that Texas sees reflected in the flag -- and it is that resilience that
we reassert today.

The way to preserve the flag's special role is not to punish those who feel differently about
these matters. It is to persuade them that they are wrong. "To courageous, self-reliant men,
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with confidence in the power of free and fearless reasoning applied through the processes of
popular government, no danger flowing from speech can be deemed clear and present, unless
the incidence of the evil apprehended is so imminent that it may befall before there is
opportunity for full discussion. If there be time to expose through discussion the falsehood
and fallacies, to avert the evil by the processes of education, the remedy to be applied is more
speech, not enforced silence." Whitney v. California, 274 U.S. 357, 377 (1927) (Brandeis, J.,
concurring). And, precisely because it is our flag that is involved, one's response to the flag
burner may exploit the uniquely persuasive power of the flag itself. We can imagine no more
appropriate response to burning a flag than waving one's own, no better way to counter a flag
burner's message than by saluting the flag that burns, no surer means of preserving the dignity
even of the flag that burned than by according its remains a respectful burial. We do not
consecrate the flag by punishing its desecration, for in doing so we dilute the freedom that this
cherished emblem represents.

CHIEF JUSTICE REHNQUIST, with whom JUSTICE WHITE and JUSTICE O’CONNOR
join, dissenting.

For more than 200 years, the American flag has occupied a unique position as the symbol of
our Nation, a uniqueness that justifies a governmental prohibition against flag burning in the
way respondent Johnson did here.

At the time of the American Revolution, the flag served to unify the Thirteen Colonies at
home, while obtaining recognition of national sovereignty abroad. During the War of 1812,
British naval forces sailed up Chesapeake Bay and marched overland to sack and burn the city
of Washington, but to do so it was first necessary to reduce Fort McHenry in Baltimore
Harbor. Francis Scott Key, a Washington lawyer, watched the British fleet firing on Fort
McHenry. Finally, at daybreak, he saw the fort's American flag still flying; the British attack
had failed. Intensely moved, he began to scribble on the back of an envelope the poem that
became our national anthem. The American flag played a central role in our Nation's most
tragic conflict, when the North fought against the South. The lowering of the American flag at
Fort Sumter was viewed as the start of the war. In the First and Second World Wars,
thousands of our countrymen died on foreign soil fighting for the American cause. At Iwo
Jima in the Second World War, United States Marines fought hand to hand against thousands
of  Japanese. By the time the Marines reached the top of Mount Suribachi, they raised a piece
of pipe upright and from one end fluttered a flag.

The American flag, then, throughout more than 200 years of our history, has come to be the
visible symbol embodying our Nation. It does not represent the views of any particular
political party, and it does not represent any particular political philosophy. The flag is not
simply another "idea" or "point of view" competing for recognition in the marketplace of
ideas. Millions and millions of Americans regard it with an almost mystical reverence. I
cannot agree that the First Amendment invalidates the Act of Congress, and the laws of 48 of
the 50 States, which make criminal the public burning of the flag.

The Texas statute deprived Johnson of only one rather inarticulate symbolic form of protest
and left him with a full panoply of other symbols and every conceivable form of verbal
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expression to express his deep disapproval of national policy. Thus, in no way can it be said
that Texas is punishing him because his hearers were profoundly opposed to the message that
he sought to convey. It was Johnson's use of this particular symbol, and not the idea that he
sought to convey by it, for which he was punished.

The Court concludes its opinion with a regrettably patronizing civics lecture. The Court's role
as the final expositor of the Constitution is well established, but its role as a Platonic guardian
admonishing those responsible to public opinion as if they were truant schoolchildren has no
similar place in our system of government. 

JUSTICE STEVENS, dissenting.

As the Court analyzes this case, it presents the question whether the State of Texas, or indeed
the Federal Government, has the power to prohibit the public desecration of the American
flag. The question is unique. In my judgment rules that apply to a host of other symbols, such
as state flags, armbands, or various emblems of political or commercial identity, are not
necessarily controlling. Even if flag burning could be considered just another species of
symbolic speech under the rules that the Court has developed in other contexts, this case has
an intangible dimension that makes those rules inapplicable.

A country's flag is a symbol of more than "nationhood and national unity." It also signifies the
ideas that characterize the society that has chosen that emblem as well as the special history
that has animated the growth and power of those ideas. So it is with the American flag. It is a
symbol of freedom, of equal opportunity, of religious tolerance, and of good will for other
peoples who share our aspirations. The symbol carries its message to dissidents at home and
abroad who may have no interest in our national unity or survival.

The value of the flag as a symbol cannot be measured. Even so, I have no doubt that the
interest in preserving that value for the future is both significant and legitimate. Conceivably
that value will be enhanced by the Court's conclusion that our national commitment to free
expression is so strong that even the United States as ultimate guarantor of that freedom is
without power to prohibit the desecration of its unique symbol. But I am unpersuaded. In my
considered judgment, sanctioning the public desecration of the flag will tarnish its value --
both for those who cherish the ideas for which it waves and for those who desire to don the
robes of martyrdom by burning it.

The Court is quite wrong in blandly asserting that respondent "was prosecuted for his
expression of dissatisfaction with the policies of this country, expression situated at the core
of our First Amendment values." Respondent was prosecuted because of the method he chose
to express his dissatisfaction with those policies.

The ideas of liberty and equality have been an irresistible force in motivating leaders like
Patrick Henry, Susan B. Anthony, and Abraham Lincoln, schoolteachers like Nathan Hale and
Booker T. Washington, the Philippine Scouts who fought at Bataan, and the soldiers who
scaled the bluff at Omaha Beach. If those ideas are worth fighting for -- and our history
demonstrates that they are -- it cannot be true that the flag that uniquely symbolizes their
power is not itself worthy of protection from unnecessary desecration.
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C. Modifying the Spence Standard

HURLEY v. IRISH AMERICAN GAY, LESBIAN AND BISEXUAL GROUP OF
BOSTON 
515 U.S. 557 (1995)

JUSTICE SOUTER delivered the opinion for a unanimous Court.

March 17 is set aside for two celebrations in South Boston. As early as 1737, some people in
Boston observed the feast of the apostle to Ireland, and since 1776 the day has marked the
evacuation of royal troops and Loyalists from the city, prompted by the guns captured at
Ticonderoga and set up on Dorchester Heights under General Washington's command.
Washington himself reportedly drew on the earlier tradition in choosing "St. Patrick" as the
response to "Boston," the password used in the colonial lines on evacuation day. Although the
General Court of Massachusetts did not officially designate March 17 as Evacuation Day until
1938, the City Council of Boston had previously sponsored public celebrations of Evacuation
Day, including notable commemorations on the centennial in 1876, and on the 125th
anniversary in 1901, with its parade, salute, concert, and fireworks display.

The tradition of formal sponsorship by the city came to an end in 1947, however, when Mayor
James Michael Curley himself granted authority to organize and conduct the St. Patrick's Day
Evacuation Day Parade to the petitioner South Boston Allied War Veterans Council, an
unincorporated association of individuals elected from various South Boston veterans groups.
Every year since that time, the Council has applied for and received a permit for the parade,
which at times has included as many as 20,000 marchers and drawn up to 1 million watchers.
No other applicant has ever applied for that permit. Through 1992, the city allowed the
Council to use the city's official seal, and provided printing services as well as direct funding.

In 1992, a number of gay, lesbian, and bisexual descendants of the Irish immigrants joined
together with other supporters to form the respondent organization, GLIB, to march in the
parade as a way to express pride in their Irish heritage as openly gay, lesbian, and bisexual
individuals, to demonstrate that there are such men and women among those so descended,
and to express their solidarity with like individuals who sought to march in New York's St.
Patrick's Day Parade. Although the Council denied GLIB's application to take part in the 1992
parade, GLIB obtained a state court order to include its contingent, which marched
"uneventfully" among that year's 10,000 participants and 750,000 spectators.

In 1993, after the Council had again refused to admit GLIB to the upcoming parade, the
organization and some of its members filed this suit alleging violations of the State and
Federal Constitutions and of the state public accommodations law, which prohibits "any
distinction, discrimination or restriction on account of . . . sexual orientation . . . relative to the
admission of any person to, or treatment in any place of public accommodation, resort or
amusement." Mass. Gen. Laws §272:98. After finding that "[f]or at least the past 47 years, the
Parade has traveled the same basic route along the public streets of South Boston, providing
entertainment, amusement, and recreation to participants and spectators alike," the state trial
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court ruled that the parade fell within the statutory definition of a public accommodation,
which includes "any place . . . which is open to and accepts or solicits the patronage of the
general public and, without limiting the generality of this definition, whether or not it be . . .
(6) a boardwalk or other public highway [or] . . . (8) a place of public amusement, recreation,
sport, exercise or entertainment," Mass. Gen. Laws §272:92A. The court found that the
Council had no written criteria and employed no particular procedures for admission, voted on
new applications in batches, had occasionally admitted groups who simply showed up at the
parade without having submitted an application, and did "not generally inquire into the
specific messages or views of each applicant." The court consequently rejected the Council's
contention that the parade was "private" (in the sense of being exclusive), holding instead that
"the lack of genuine selectivity in choosing participants and sponsors demonstrates that the
Parade is a public event." It found the parade to be "eclectic," containing a wide variety of
"patriotic, commercial, political, moral, artistic, religious, athletic, public service, trade union,
and eleemosynary themes," as well as conflicting messages. While noting that the Council had
indeed excluded the Ku Klux Klan and ROAR (an antibusing group), it attributed little
significance to these facts, concluding ultimately that "[t]he only common theme among the
participants and sponsors is their public involvement in the Parade."

The court rejected the Council's assertion that the exclusion of "groups with sexual themes
merely formalized [the fact] that the Parade expresses traditional religious and social values,"
and found the Council's "final position [to be] that GLIB would be excluded because of its
values and its message, i.e., its members' sexual orientation." This position, in the court's
view, was not only violative of the public accommodations law but "paradoxical" as well,
since "a proper celebration of St. Patrick's and Evacuation Day requires diversity and
inclusiveness." The court rejected the notion that GLIB's admission would trample on the
Council's First Amendment rights since the court understood that constitutional protection of
any interest in expressive association would "requir[e] focus on a specific message, theme, or
group" absent from the parade. "Given the [Council's] lack of selectivity in choosing
participants and failure to circumscribe the marchers' message," the court found it "impossible
to discern any specific expressive purpose entitling the Parade to protection under the First
Amendment." It concluded that the parade is "not an exercise of [the Council's]
constitutionally protected right of expressive association," but instead "an open recreational
event that is subject to the public accommodations law." The court ruled that "GLIB is entitled
to participate in the Parade on the same terms and conditions as other participants."

The Supreme Judicial Court of Massachusetts affirmed, seeing nothing clearly erroneous in
the trial judge's findings that GLIB was excluded from the parade based on the sexual
orientation of its members, that it was impossible to detect an expressive purpose in the
parade, that there was no state action, and that the parade was a public accommodation within
the meaning of §272:92A. Turning to petitioners' First Amendment claim that application of
the public accommodations law to the parade violated their freedom of speech, the court's
majority held that it need not decide on the particular First Amendment theory involved
"because, as the [trial] judge found, it is 'impossible to discern any specific expressive purpose
entitling the parade to protection under the First Amendment.'" 
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We granted certiorari to determine whether the requirement to admit a parade contingent
expressing a message not of the private organizers' own choosing violates the First
Amendment. We hold that it does and reverse.

Our review of petitioners' claim that their activity is in the nature of protected speech carries
with it a constitutional duty to conduct an independent examination of the record as a whole,
without deference to the trial court. The "requirement of independent appellate review . . . is a
rule of federal constitutional law," which generally requires us to "review the finding of facts
by a State court . . . where a conclusion of law as to a Federal right and a finding of fact are so
intermingled as to make it necessary, in order to pass upon the Federal question, to analyze the
facts." This obligation rests upon us simply because the reaches of the First Amendment are
ultimately defined by the facts it is held to embrace, and we must thus decide for ourselves
whether a given course of conduct falls on the near or far side of the line of constitutional
protection. Even where a speech case has originally been tried in a federal court, subject to the
provision of Federal Rule of Civil Procedure 52(a) that "[f]indings of fact . . . shall not be set
aside unless clearly erroneous," we are obliged to make a fresh examination of crucial facts.
Hence, in this case, though we are confronted with the state courts' conclusion that the factual
characteristics of petitioners' activity place it within the vast realm of non expressive conduct,
our obligation is to "'make an independent examination of the whole record,' . . . so as to
assure ourselves that th[is] judgment does not constitute a forbidden intrusion on the field of
free expression." New York Times Co. v. Sullivan, 376 U.S. 254, 285 (1964).

If there were no reason for a group of people to march from here to there except to reach a
destination, they could make the trip without expressing any message beyond the fact of the
march itself. Some people might call such a procession a parade, but it would not be much of
one. Real "[p]arades are public dramas of social relations, and in them performers define who
can be a social actor and what subjects and ideas are available for communication and
consideration." S. Davis, Parades and Power: Street Theatre in Nineteenth Century
Philadelphia 6 (1986). Hence, we use the word "parade" to indicate marchers who are making
some sort of collective point, not just to each other but to bystanders along the way. Indeed a
parade's dependence on watchers is so extreme that nowadays "if a parade or demonstration
receives no media coverage, it may as well not have happened." Parades are thus a form of
expression, not just motion, and the inherent expressiveness of marching to make a point
explains our cases involving protest marches. In Gregory v. Chicago, 394 U.S. 111, 112
(1969), for example, petitioners had taken part in a procession to express their grievances to
the city government, and we held that such a "march, if peaceful and orderly, falls well within
the sphere of conduct protected by the First Amendment." Similarly, in Edwards v. South
Carolina, 372 U.S. 229, 235 (1963), where petitioners had joined in a march of protest and
pride, carrying placards and singing The Star Spangled Banner, we held that the activities
"reflect an exercise of these basic constitutional rights in their most pristine and classic form."

The protected expression that inheres in a parade is not limited to its banners and songs,
however, for the Constitution looks beyond written or spoken words as mediums of
expression. Noting that "[s]ymbolism is a primitive but effective way of communicating
ideas," West Virginia Bd. of Ed. v. Barnette, 319 U.S. 624, 632 (1943), our cases have
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recognized that the First Amendment shields such acts as saluting a flag (and refusing to do
so), wearing an arm band to protest a war, displaying a red flag, and even "[m]arching,
walking or parading" in uniforms displaying the swastika. As some of these examples show, a
narrow, succinctly articulable message is not a condition of constitutional protection, which if
confined to expressions conveying a "particularized message," cf. Spence v. Washington, 418
U.S. 405, 411 (1974) (per curiam), would never reach the unquestionably shielded painting of
Jackson Pollock, music of Arnold Schönberg, or Jabberwocky verse of Lewis Carroll.

Not many marches, then, are beyond the realm of expressive parades, and the South Boston
celebration is not one of them. Spectators line the streets; people march in costumes and
uniforms, carrying flags and banners with all sorts of messages (e.g., "England get out of
Ireland," "Say no to drugs"); marching bands and pipers play, floats are pulled along, and the
whole show is broadcast over Boston television. To be sure, we agree with the state courts
that in spite of excluding some applicants, the Council is rather lenient in admitting
participants. But a private speaker does not forfeit constitutional protection simply by
combining multifarious voices, or by failing to edit their themes to isolate an exact message as
the exclusive subject matter of the speech. Nor, under our precedent, does First Amendment
protection require a speaker to generate, as an original matter, each item featured in the
communication. Cable operators, for example, are engaged in protected speech activities even
when they only select programming originally produced by others. For that matter, the
presentation of an edited compilation of speech generated by other persons is a staple of most
newspapers' opinion pages, which, of course, fall squarely within the core of First Amendment
security, as does even the simple selection of a paid noncommercial advertisement for
inclusion in a daily paper. The selection of contingents to make a parade is entitled to similar
protection.

Respondents' participation as a unit in the parade was equally expressive. GLIB was formed
for the very purpose of marching in it, as the trial court found, in order to celebrate its
members' identity as openly gay, lesbian, and bisexual descendants of the Irish immigrants, to
show that there are such individuals in the community, and to support the like men and
women who sought to march in the New York parade. The organization distributed a fact
sheet describing the members' intentions, and the record otherwise corroborates the expressive
nature of GLIB's participation. In 1993, members of GLIB marched behind a shamrock strewn
banner with the simple inscription "Irish American Gay, Lesbian and Bisexual Group of
Boston." GLIB understandably seeks to communicate its ideas as part of the existing parade,
rather than staging one of its own.

The Massachusetts public accommodations law under which respondents brought suit has a
venerable history. At common law, innkeepers, smiths, and others who "made profession of a
public employment," were prohibited from refusing, without good reason, to serve a customer.
After the Civil War, the Commonwealth of Massachusetts was the first State to codify this
principle to ensure access to public accommodations regardless of race. In prohibiting
discrimination "in any licensed inn, in any public place of amusement, public conveyance or
public meeting," the original statute already expanded upon the common law, which had not
conferred any right of access to places of public amusement. As with many public
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accommodations statutes across the Nation, the legislature continued to broaden the scope of
legislation, to the point that the law today prohibits discrimination on the basis of "race, color,
religious creed, national origin, sex, sexual orientation . . ., deafness, blindness or any physical
or mental disability or ancestry" in "the admission of any person to, or treatment in any place
of public accommodation, resort or amusement." Mass. Gen. Laws §272:98. Provisions like
these are well within the State's usual power to enact when a legislature has reason to believe
that a given group is the target of discrimination, and they do not, as a general matter, violate
the First or Fourteenth Amendments. Nor is this statute unusual in any obvious way, since it
does not, on its face, target speech or discriminate on the basis of its content, the focal point of
its prohibition being rather on the act of discriminating against individuals in the provision of
publicly available goods, privileges, and services on the proscribed grounds.

In the case before us, however, the Massachusetts law has been applied in a peculiar way. Its
enforcement does not address any dispute about the participation of openly gay, lesbian, or
bisexual individuals in various units admitted to the parade. The petitioners disclaim any
intent to exclude homosexuals as such, and no individual member of GLIB claims to have
been excluded from parading as a member of any group that the Council has approved to
march. Instead, the disagreement goes to the admission of GLIB as its own parade unit
carrying its own banner. Since every participating unit affects the message conveyed by the
private organizers, the state courts' application of the statute produced an order essentially
requiring petitioners to alter the expressive content of their parade. Although the state courts
spoke of the parade as a place of public accommodation, once the expressive character of both
the parade and the marching GLIB contingent is understood, it becomes apparent that the state
courts' application of the statute had the effect of declaring the sponsors' speech itself to be the
public accommodation. Under this approach any contingent of protected individuals with a
message would have the right to participate in petitioners' speech, so that the communication
produced by the private organizers would be shaped by all those protected by the law who
wished to join in with some expressive demonstration of their own. But this use of the State's
power violates the fundamental rule of protection under the First Amendment, that a speaker
has the autonomy to choose the content of his own message.

. . . . 

Our holding today rests not on any particular view about the Council's message but on the
Nation's commitment to protect freedom of speech. Disapproval of a private speaker's
statement does not legitimize use of the Commonwealth's power to compel the speaker to alter
the message by including one more acceptable to others. Accordingly, the judgment of the
Supreme Judicial Court is reversed and the case remanded for proceedings not inconsistent
with this opinion.

Note: A section of the Hurley opinion that further discusses “speaker autonomy to choose the
content of his own message” has been eliminated from this version of the opinion since it is
included for its discussion of a parade as a form of expressive conduct. The excluded material
is included in a chapter that addresses the issue of compelled expression.
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D. Money as Speech

The issue of whether spending or contributing money in support of a political candidate or
cause should be treated as speech under the First Amendment has been addressed in a number
of Supreme Court cases. The earliest recognition of a connection between money and speech
and the possibility that some kinds of spending and contribution limits for political candidates
could violate the Free Speech Clause was in Buckley v. Valeo, 424 U.S. 1 (1976). Buckley was
a constitutional challenge to major provisions of the Federal Election Campaign Act of 1971.
The Court upheld the Act’s contribution limits, disclosure requirements, and presidential
public financing, but struck down limits on “independent” expenditures. The Court viewed
independent expenditure limits, limits on expenditures not coordinated with a candidate’s
campaign, as a significant restriction on speech, but took the view that contribution limits had
only a minimal impact on the speech of the contributor. Excerpts from the Buckley opinion
addressing the issue of money as speech are below.

BUCKLEY v. VALEO
424 U.S. 1 (1976)

PER CURIAM. [For CHIEF JUSTICE BURGER, (in part), and ASSOCIATE JUSTICES
BRENNAN, STEWART, POWELL, MARSHALL (in part), BLACKMUN (in part),
REHNQUIST (in part), and WHITE (in part).]

The Act's contribution and expenditure limitations operate in an area of the most fundamental
First Amendment activities. Discussion of public issues and debate on the qualifications of
candidates are integral to the operation of the system of government established by our
Constitution. The First Amendment affords the broadest protection to such political
expression in order "to assure [the] unfettered interchange of ideas for the bringing about of
political and social changes desired by the people." Roth v. United States, 354 U. S. 476, 484
(1957). Although First Amendment protections are not confined to "the exposition of ideas,"
"there is practically universal agreement that a major purpose of that Amendment was to
protect the free discussion of governmental affairs, . . . of course includ[ing] discussions of
candidates. . . ." Mills v. Alabama, 384 U. S. 214, 218 (1966). This no more than reflects our
"profound national commitment to the principle that debate on public issues should be
uninhibited, robust, and wide-open," New York Times Co. v. Sullivan, 376 U. S. 254, 270
(1964). In a republic where the people are sovereign, the ability of the citizenry to make
informed choices among candidates for office is essential, for the identities of those who are
elected will inevitably shape the course that we follow as a nation. As the Court observed in
Monitor Patriot Co. v. Roy, 401 U. S. 265, 272 (1971), "it can hardly be doubted that the
constitutional guarantee has its fullest and most urgent application precisely to the conduct of
campaigns for political office."

The First Amendment protects political association as well as political expression. The
constitutional right of association explicated in NAACP v. Alabama, 357 U. S. 449, 460
(1958), stemmed from the Court's recognition that "[e]ffective advocacy of both public and
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private points of view, particularly controversial ones, is undeniably enhanced by group
association." Subsequent decisions have made clear that the First and Fourteenth Amendments
guarantee "'freedom to associate with others for the common advancement of political beliefs
and ideas,'" a freedom that encompasses "'[t]he right to associate with the political party of
one's choice.'" Kusper v. Pontikes, 414 U. S. 51, 56, 57 (1973).

It is with these principles in mind that we consider the primary contentions of the parties with
respect to the Act's limitations upon the giving and spending of money in political campaigns.
Those conflicting contentions could not more sharply define the basic issues before us.
Appellees contend that what the Act regulates is conduct, and that its effect on speech and
association is incidental at most. Appellants respond that contributions and expenditures are at
the very core of political speech, and that the Act's limitations thus constitute restraints on
First Amendment liberty that are both gross and direct.

In upholding the constitutional validity of the Act's contribution and expenditure provisions
on the ground that those provisions should be viewed as regulating conduct, not speech, the
Court of Appeals relied upon United States v. O'Brien, 391 U. S. 367 (1968). The O'Brien
case involved a defendant's claim that the First Amendment prohibited his prosecution for
burning his draft card because his act was "'symbolic speech'" engaged in as a "'demonstration
against the war and against the draft.'" 391 U. S., at 376. On the assumption that "the alleged
communicative element in O'Brien's conduct [was] sufficient to bring into play the First
Amendment," the Court sustained the conviction because it found "a sufficiently important
governmental interest in regulating the non-speech element" that was "unrelated to the
suppression of free expression" and that had an "incidental restriction on alleged First
Amendment freedoms . . . no greater than [was] essential to the furtherance of that interest."
Id., at 376-77. The Court expressly emphasized that O'Brien was not a case "where the alleged
governmental interest in regulating conduct arises in some measure because the
communication allegedly integral to the conduct is itself thought to be harmful." Id., at 382.

We cannot share the view that the present Act's contribution and expenditure limitations are
comparable to the restrictions on conduct upheld in O'Brien. The expenditure of money
simply cannot be equated with such conduct as destruction of a draft card. Some forms of
communication made possible by the giving and spending of money involve speech alone,
some involve conduct primarily, and some involve a combination of the two. Yet this Court
has never suggested that the dependence of a communication on the expenditure of money
operates itself to introduce a non speech element or to reduce the exacting scrutiny required by
the First Amendment.

Even if the categorization of the expenditure of money as conduct were accepted, the
limitations challenged here would not meet the O'Brien test because the governmental
interests advanced in support of the Act involve "suppressing communication." The interests
served by the Act include restricting the voices of people and interest groups who have money
to spend and reducing the overall scope of federal election campaigns. Although the Act does
not focus on the ideas expressed by persons or groups subject to its regulations, it is aimed in
part at equalizing the relative ability of all voters to affect electoral outcomes by placing a
ceiling on expenditures for political expression by citizens and groups. Unlike O'Brien, where
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the Selective Service System's administrative interest in the preservation of draft cards was
wholly unrelated to their use as a means of communication, it is beyond dispute that the
interest in regulating the alleged "conduct" of giving or spending money "arises in some
measure because the communication allegedly integral to the conduct is itself thought to be
harmful."

A restriction on the amount of money a person or group can spend on political communication
during a campaign necessarily reduces the quantity of expression by restricting the number of
issues discussed, the depth of their exploration, and the size of the audience reached. This is
because virtually every means of communicating ideas in today's mass society requires the
expenditure of money. The distribution of the humblest handbill or leaflet entails printing,
paper, and circulation costs. Speeches and rallies generally necessitate hiring a hall and
publicizing the event. The electorate's increasing dependence on television, radio, and other
mass media for news and information has made these expensive modes of communication
indispensable instruments of effective political speech.

The expenditure limitations contained in the Act represent substantial rather than merely
theoretical restraints on the quantity and diversity of political speech. The $1,000 ceiling on
spending "relative to a clearly identified candidate," 18 U. S. C. § 608 (e) (1) (1970 ed., Supp.
IV), would appear to exclude all citizens and groups except candidates, political parties, and
the institutional press from any significant use of the most effective modes of communication.
Although the Act's limitations on expenditures by campaign organizations and political parties
provide substantially greater room for discussion and debate, they would have required
restrictions in the scope of a number of past congressional and Presidential campaigns and
would operate to constrain campaigning by candidates who raise sums in excess of the
spending ceiling.

By contrast with a limitation upon expenditures for political expression, a limitation upon the
amount that any one person or group may contribute to a candidate or political committee
entails only a marginal restriction upon the contributor's ability to engage in free
communication. A contribution serves as a general expression of support for the candidate and
his views, but does not communicate the underlying basis for the support. The quantity of
communication by the contributor does not increase perceptibly with the size of his
contribution, since the expression rests solely on the undifferentiated, symbolic act of
contributing. At most, the size of the contribution provides a very rough index of the intensity
of the contributor's support for the candidate. A limitation on the amount of money a person
may give to a candidate or campaign organization thus involves little direct restraint on his
political communication, for it permits the symbolic expression of support evidenced by a
contribution but does not in any way infringe the contributor's freedom to discuss candidates
and issues. While contributions may result in political expression if spent by a candidate or an
association to present views to the voters, the transformation of contributions into political
debate involves speech by someone other than the contributor.

Given the important role of contributions in financing political campaigns, contribution
restrictions could have a severe impact on political dialogue if the limitations prevented
candidates and political committees from amassing the resources necessary for effective
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advocacy. There is no indication, however, that the contribution limitations imposed by the
Act would have any dramatic adverse effect on the funding of campaigns and political
associations. The overall effect of the Act's contribution ceilings is merely to require
candidates and political committees to raise funds from a greater number of persons and to
compel people who would otherwise contribute amounts greater than the statutory limits to
expend such funds on direct political expression, rather than to reduce the total amount of
money potentially available to promote political expression.

The Act's contribution and expenditure limitations also impinge on protected associational
freedoms. Making a contribution, like joining a political party, serves to affiliate a person with
a candidate. In addition, it enables like-minded persons to pool their resources in furtherance
of common political goals. The Act's contribution ceilings thus limit one important means of
associating with a candidate or committee, but leave the contributor free to become a member
of any political association and to assist personally in the association's efforts on behalf of
candidates. And the Act's contribution limitations permit associations and candidates to
aggregate large sums of money to promote effective advocacy. By contrast, the Act's $1,000
limitation on independent expenditures "relative to a clearly identified candidate" precludes
most associations from effectively amplifying the voice of their adherents, the original basis
for the recognition of First Amendment protection of the freedom of association. See NAACP
v. Alabama, 357 U. S., at 460. The Act's constraints on the ability of independent associations
and candidate campaign organizations to expend resources on political expression "is
simultaneously an interference with the freedom of [their] adherents."

In sum, although the Act's contribution and expenditure limitations both implicate
fundamental First Amendment interests, its expenditure ceilings impose significantly more
severe restrictions on protected freedoms of political expression and association than do its
limitations on financial contributions.   
 
E. Nude Dancing as Speech

In Barnes v. Glen Theatre, Inc., 501 U.S. 560 (1991), the Court reviewed a case involving a
challenge to Indiana’s ban on public nudity as applied to nude dancing. The challenge was
brought by individual dancers, a bar where entertainment was provided by women “go-go”
dancers, and the operator of an adult bookstore that featured women dancing behind glass
panels. Access to see the dancers at the bookstore was controlled by customers who sat in
coin-operated booths. Both establishments wanted to feature totally nude dancers, but the state
law required that the dancers wear “pasties” and “G-strings” while dancing. The challengers
argued that nude dancing was expression protected by the First Amendment and that Indiana
was prevented from applying its public indecency law to the nude dancing.

The Supreme Court, by a vote of 5-4 with no majority opinion, upheld the state law as applied
to the dancers finding no First Amendment violation. However, in Chief Justice Rehnquist’s
plurality opinion, joined by Justices O’Connor and Kennedy, he recognized that “nude
dancing of the kind sought to be performed here is expressive conduct within the outer
perimeters of the First Amendment, though we view it as only marginally so.”
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Having concluded the dancing was protected expression, he went on to apply the O’Brien test.
First, he found that the Indiana statute was within the power of the state to enact. Second, the
state had a substantial interest because the law was designed to protect “societal order and
morality” Third, he found that the state interest was “unrelated to the suppression of free
expression.” He rejected the argument that the state’s objective was to ban the “erotic
message” conveyed by the dancing. Instead, his analysis was based on the fact that the law
was not limited to nude dancing, but banned all public indecency. Justice Rehnquist
concluded that appearing nude in public as a general matter was not “expressive conduct” so
that the state’s interest in preventing all instances of public nudity was not an effort to
suppress expression. Finally, under the fourth prong of the O’Brien test, he found that the
restriction on protected expression was “no greater than is essential to the furtherance of the
governmental interest.” Displaying a sense of humor, his opinion ends with the following
comment: “It is without cavil that the public indecency statute is ‘narrowly tailored’; Indiana’s
requirement that the dancers wear at least pasties and G-strings is modest, and the bare
minimum necessary to achieve the State’s purpose.” 

Justice Scalia filed an opinion concurring in the judgment, but based on the conclusion that
the activity at issue was not expressive conduct protected by the First Amendment. Justice
Souter also concurred in the judgment, but his disagreement with the plurality opinion was
limited to a disagreement about the state’s substantial interest. He concluded the state’s
substantial interest was to discourage some of the criminal activities, such as prostitution and
sexual assaults, that tend to increase in areas where live erotic entertainment is available.

One other aspect of dancing has been before the Supreme Court. In City of Dallas v. Stanglin,
490 U.S. 19 (1989), the Court upheld an ordinance that restricted access to “teenage” dance
halls to people between the ages of 14 and 18. In rejecting the argument that the social
dancing that took place in the dance halls was speech under the First Amendment, Chief
Justice Rehnquist, writing for the Court, stated:

It is possible to find some kernel of expression in almost every activity a person
undertakes—for example, walking down the street or meeting one’s friends at a
shopping mall—but such a kernel is not sufficient to bring the activity within the
protection of the First Amendment. We think the activity of these dance-hall
patrons—coming together to engage in recreational dancing—is not protected by the
First Amendment. Id., at 25. 
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