
Chapter VII: Compelled Expression and Compelled Association

A. Compelled Expression

The Supreme Court’s first specific encounter with the subject of compelled expression was in
Minersville School Dist. v. Gobitis, 310 U.S. 586 (1940). In that case, the Court by a vote of
8-1, in an opinion by Justice Frankfurter, rejected a challenge brought by a member of the
Jehovah’s Witnesses to a mandatory daily flag salute exercise required of public school
students and teachers. Three years later in West Virginia State Board of Education v. Barnette,
319 U.S. 624 (1943), the Court reversed its position, overruled Gobitis, and struck down a
similar West Virginia requirement by a vote of 6-3. 

1. WEST VIRGINIA STATE BOARD OF EDUCATION v. BARNETTE
319 U.S. 624 (1943)

MR. JUSTICE JACKSON delivered the opinion of the Court joined by STONE, C.J. AND
BLACK, DOUGLAS, MURPHY and RUTLEDGE, JJ.

Following the decision by this Court in Minersville School District v. Gobitis, 310 U.S. 586
(1940), the West Virginia Board of Education on January 9, 1942, adopted a resolution
containing recitals taken largely from the Court's Gobitis opinion and ordering that the salute
to the flag become "a regular part of the program of activities in the public schools," that all
teachers and pupils "shall be required to participate in the salute honoring the Nation
represented by the Flag; provided, however, that refusal to salute the Flag be regarded as an
act of insubordination, and shall be dealt with accordingly."

What is now required is the "stiff-arm" salute, the saluter to keep the right hand raised with
palm turned up while the following is repeated: "I pledge allegiance to the Flag of the United
States of America and to the Republic for which it stands; one Nation, indivisible, with liberty
and justice for all." Failure to conform is "insubordination" dealt with by expulsion.
Readmission is denied by statute until compliance. Meanwhile the expelled child is
"unlawfully absent" and may be proceeded against as a delinquent. His parents or guardians
are liable to prosecution, and if convicted are subject to fine not exceeding $ 50 and jail term
not exceeding thirty days.

Appellees, citizens of the United States and of West Virginia, brought suit in the United States
District Court for themselves and others similarly situated asking its injunction to restrain
enforcement of these laws and regulations against Jehovah's Witnesses. The Witnesses are an
unincorporated body teaching that the obligation imposed by law of God is superior to that of
laws enacted by temporal government. Their religious beliefs include a literal version of
Exodus, Chapter 20, verses 4 and 5, which says: "Thou shalt not make unto thee any graven
image, or any likeness of anything that is in heaven above, or that is in the earth beneath, or
that is in the water under the earth; thou shalt not bow down thyself to them nor serve them."
They consider that the flag is an "image" within this command. For this reason they refuse to
salute it.
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Children of this faith have been expelled from school and are threatened with exclusion for no
other cause. Officials threaten to send them to reformatories maintained for criminally
inclined juveniles. Parents of such children have been prosecuted and are threatened with
prosecutions for causing delinquency.

The Board of Education moved to dismiss the complaint setting forth these facts and alleging
that the law and regulations are an unconstitutional denial of religious freedom, and of
freedom of speech, and are invalid under the "due process" and "equal protection" clauses of
the Fourteenth Amendment to the Federal Constitution. The cause was submitted on the
pleadings to a District Court of three judges. It restrained enforcement as to the plaintiffs and
those of that class. The Board of Education brought the case here by direct appeal.

This case calls upon us to reconsider a precedent decision, as the Court throughout its history
often has been required to do. Before turning to the Gobitis case, however, it is desirable to
notice certain characteristics by which this controversy is distinguished.

The freedom asserted by these appellees does not bring them into collision with rights asserted
by any other individual. It is such conflicts which most frequently require intervention of the
State to determine where the rights of one end and those of another begin. But the refusal of
these persons to participate in the ceremony does not interfere with or deny rights of others to
do so. Nor is there any question in this case that their behavior is peaceable and orderly. The
sole conflict is between authority and rights of the individual. The State asserts power to
condition access to public education on making a prescribed sign and profession and at the
same time to coerce attendance by punishing both parent and child. The latter stand on a right
of self-determination in matters that touch individual opinion and personal attitude.

As the present CHIEF JUSTICE said in dissent in the Gobitis case, the State may "require
teaching by instruction and study of all in our history and in the structure and organization of
our government, including the guaranties of civil liberty, which tend to inspire patriotism and
love of country." Here, however, we are dealing with a compulsion of students to declare a
belief. They are not merely made acquainted with the flag salute so that they may be informed
as to what it is or even what it means. The issue here is whether this slow and easily neglected
route to aroused loyalties constitutionally may be short-cut by substituting a compulsory salute
and slogan.

There is no doubt that, in connection with the pledges, the flag salute is a form of utterance.
Symbolism is a primitive but effective way of communicating ideas. The use of an emblem or
flag to symbolize some system, idea, institution, or personality, is a short cut from mind to
mind. Causes and nations, political parties, lodges and ecclesiastical groups seek to knit the
loyalty of their followings to a flag or banner, a color or design. The State announces rank,
function, and authority through crowns and maces, uniforms and black robes; the church
speaks through the Cross, the Crucifix, the altar and shrine, and clerical raiment. Symbols of
State often convey political ideas just as religious symbols come to convey theological ones.
Associated with many of these symbols are appropriate gestures of acceptance or respect: a
salute, a bowed or bared head, a bended knee. A person gets from a symbol the meaning he
puts into it, and what is one man's comfort and inspiration is another's jest and scorn.
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Over a decade ago Chief Justice Hughes led this Court in holding that the display of a red flag
as a symbol of opposition by peaceful and legal means to organized government was protected
by the free speech guaranties of the Constitution. Stromberg v. California, 283 U.S. 359
(1931). Here it is the State that employs a flag as a symbol of adherence to government as
presently organized. It requires the individual to communicate by word and sign his
acceptance of the political ideas it thus bespeaks. Objection to this form of communication
when coerced is an old one, well known to the framers of the Bill of Rights.

It is also to be noted that the compulsory flag salute and pledge requires affirmation of a belief
and an attitude of mind. It is not clear whether the regulation contemplates that pupils forego
any contrary convictions of their own and become unwilling converts to the prescribed
ceremony or whether it will be acceptable if they simulate assent by words without belief and
by a gesture barren of meaning. It is now a commonplace that censorship or suppression of
expression of opinion is tolerated by our Constitution only when the expression presents a
clear and present danger of action of a kind the State is empowered to prevent and punish. It
would seem that involuntary affirmation could be commanded only on even more immediate
and urgent grounds than silence. But here the power of compulsion is invoked without any
allegation that remaining passive during a flag salute ritual creates a clear and present danger
that would justify an effort even to muffle expression. To sustain the compulsory flag salute
we are required to say that a Bill of Rights which guards the individual's right to speak his
own mind, left it open to public authorities to compel him to utter what is not in his mind.

Whether the First Amendment to the Constitution will permit officials to order observance of
ritual of this nature does not depend upon whether as a voluntary exercise we would think it to
be good, bad or merely innocuous. Any credo of nationalism is likely to include what some
disapprove or to omit what others think essential, and to give off different overtones as it takes
on different accents or interpretations. If official power exists to coerce acceptance of any
patriotic creed, what it shall contain cannot be decided by courts, but must be largely
discretionary with the ordaining authority, whose power to prescribe would no doubt include
power to amend. Hence validity of the asserted power to force an American citizen publicly to
profess any statement of belief or to engage in any ceremony of assent to one, presents
questions of power that must be considered independently of any idea we may have as to the
utility of the ceremony in question.

Nor does the issue as we see it turn on one's possession of particular religious views or the
sincerity with which they are held. While religion supplies appellees' motive for enduring the
discomforts of making the issue in this case, many citizens who do not share these religious
views hold such a compulsory rite to infringe constitutional liberty of the individual. It is not
necessary to inquire whether non-conformist beliefs will exempt from the duty to salute unless
we first find power to make the salute a legal duty.

The Gobitis decision, however, assumed, as did the argument in that case and in this, that
power exists in the State to impose the flag salute discipline upon school children in general.
The Court only examined and rejected a claim based on religious beliefs of immunity from an
unquestioned general rule. The question which underlies the flag salute controversy is whether
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such a ceremony so touching matters of opinion and political attitude may be imposed upon
the individual by official authority under powers committed to any political organization
under our Constitution. We examine rather than assume existence of this power and, against
this broader definition of issues in this case, reexamine specific grounds assigned for the
Gobitis decision.

1. It was said that the flag-salute controversy confronted the Court with "the problem which
Lincoln cast in memorable dilemma: 'Must a government of necessity be too strong for the
liberties of its people, or too weak to maintain its own existence?' and that the answer must be
in favor of strength." It may be doubted whether Mr. Lincoln would have thought that the
strength of government to maintain itself would be impressively vindicated by our confirming
power of the State to expel a handful of children from school. Such oversimplification, so
handy in political debate, often lacks the precision necessary to postulates of judicial
reasoning. If validly applied to this problem, the utterance cited would resolve every issue of
power in favor of those in authority, and would require us to override every liberty thought to
weaken or delay execution of their policies.

Government of limited power need not be anemic government. Assurance that rights are
secure tends to diminish fear and jealousy of strong government, and by making us feel safe to
live under it makes for its better support. Without promise of a limiting Bill of Rights it is
doubtful if our Constitution could have mustered enough strength to enable its ratification. To
enforce those rights today is not to choose weak government over strong government. It is
only to adhere as a means of strength to individual freedom of mind in preference to officially
disciplined uniformity for which history indicates a disappointing and disastrous end.

The subject now before us exemplifies this principle. Free public education, if faithful to the
ideal of secular instruction and political neutrality, will not be partisan or enemy of any class,
creed, party, or faction. If it is to impose any ideological discipline, however, each party or
denomination must seek to control, or failing that, to weaken the influence of the educational
system. Observance of the limitations of the Constitution will not weaken government in the
field appropriate for its exercise.

2. It was also considered in the Gobitis case that functions of educational officers in States,
counties and school districts were such that to interfere with their authority "would in effect
make us the school board for the country."

The Fourteenth Amendment, as now applied to the States, protects the citizen against the State
itself and all of its creatures -- Boards of Education not excepted. These have, of course,
important, delicate, and highly discretionary functions, but none that they may not perform
within the limits of the Bill of Rights. That they are educating the young for citizenship is
reason for scrupulous protection of Constitutional freedoms of the individual, if we are not to
strangle the free mind at its source and teach youth to discount important principles of our
government as mere platitudes.

3. The Gobitis opinion reasoned that this is a field "where courts possess no marked and
certainly no controlling competence," that it is committed to the legislatures as well as the
courts to guard cherished liberties and that it is constitutionally appropriate to "fight out the
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wise use of legislative authority in the forum of public opinion and before legislative
assemblies rather than to transfer such a contest to the judicial arena," since all the "effective
means of inducing political changes are left free."

The very purpose of a Bill of Rights was to withdraw certain subjects from the vicissitudes of
political controversy, to place them beyond the reach of majorities and officials and to
establish them as legal principles to be applied by the courts. One's right to life, liberty, and
property, to free speech, a free press, freedom of worship and assembly, and other
fundamental rights may not be submitted to vote; they depend on the outcome of no elections.

The freedoms of speech and of press, of assembly, and of worship may not be infringed on
slender grounds. They are susceptible of restriction only to prevent grave and immediate
danger to interests which the State may lawfully protect. It is important to note that, while it is
the Fourteenth Amendment which bears directly upon the State, it is the more specific limiting
principles of the First Amendment that finally govern this case.

4. Lastly, and this is the very heart of the Gobitis opinion, it reasons that "National unity is the
basis of national security," that the authorities have "the right to select appropriate means for
its attainment," and hence reaches the conclusion that such compulsory measures toward
"national unity" are constitutional. Upon the verity of this assumption depends our answer in
this case.

National unity as an end which officials may foster by persuasion and example is not in
question. The problem is whether under our Constitution compulsion as here employed is a
permissible means for its achievement.

Struggles to coerce uniformity of sentiment in support of some end thought essential to their
time and country have been waged by many good as well as by evil men. Nationalism is a
relatively recent phenomenon but at other times and places the ends have been racial or
territorial security, support of a dynasty or regime, and particular plans for saving souls. As
first and moderate methods to attain unity have failed, those bent on its accomplishment must
resort to an ever-increasing severity.

As governmental pressure toward unity becomes greater, so strife becomes more bitter as to
whose unity it shall be. Probably no deeper division of our people could proceed from any
provocation than from finding it necessary to choose what doctrine and whose program public
educational officials shall compel youth to unite in embracing. Ultimate futility of such
attempts to compel coherence is the lesson  of every such effort from the Roman drive to
stamp out Christianity as a disturber of its pagan unity, the Inquisition, as a means to religious
and dynastic unity, the Siberian exiles as a means to Russian unity, down to the fast failing
efforts of our present totalitarian enemies. Those who begin coercive elimination of dissent
soon find themselves exterminating dissenters. Compulsory unification of opinion achieves
only the unanimity of the graveyard.

It seems trite but necessary to say that the First Amendment to our Constitution was designed
to avoid these ends by avoiding these beginnings. There is no mysticism in the American
concept of the State or of the nature or origin of its authority. We set up government by
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consent of the governed, and the Bill of Rights denies those in power any legal opportunity to
coerce that consent. Authority here is to be controlled by public opinion, not public opinion by
authority.

The case is made difficult not because the principles of its decision are obscure, but because
the flag involved is our own. Nevertheless, we apply the limitations of the Constitution with
no fear that freedom to be intellectually and spiritually diverse or even contrary will
disintegrate the social organization. To believe that patriotism will not flourish if patriotic
ceremonies are voluntary and spontaneous instead of a compulsory routine is to make an
unflattering estimate of the appeal of our institutions to free minds. We can have intellectual
individualism and the rich cultural diversities that we owe to exceptional minds only at the
price of occasional eccentricity and abnormal attitudes. When they are so harmless to others or
to the State as those we deal with here, the price is not too great. But freedom to differ is not
limited to things that do not matter much. That would be a mere shadow of freedom. The test
of its substance is the right to differ as to things that touch the heart of the existing order.

If there is any fixed star in our constitutional constellation, it is that no official, high or petty,
can prescribe what shall be orthodox in politics, nationalism, religion, or other matters of
opinion or force citizens to confess by word or act their faith therein. If there are any
circumstances which permit an exception, they do not now occur to us.

We think the action of the local authorities in compelling the flag salute and pledge transcends
constitutional limitations on their power and invades the sphere of intellect and spirit which it
is the purpose of the First Amendment to our Constitution to reserve from all official control.

The decision of this Court in Minersville School District v. Gobitis and the holdings of those
few per curiam decisions which preceded and foreshadowed it, are overruled, and the
judgment enjoining enforcement of the West Virginia Regulation is affirmed.

JUSTICE BLACK and JUSTICE DOUGLAS, concurring.

We are substantially in agreement with the opinion just read, but since we originally joined
with the Court in the Gobitis case, it is appropriate that we make a brief statement of reasons
for our change of view.

Reluctance to make the Federal Constitution a rigid bar against state regulation of conduct
thought inimical to the public welfare was the controlling influence which moved us to
consent to the Gobitis decision. Long reflection convinced us that although the principle is
sound, its application in the particular case was wrong. We believe that the statute before us
fails to accord full scope to the freedom of religion secured by the First and Fourteenth
Amendments.

Neither our domestic tranquillity in peace nor our martial effort in war depend on compelling
little children to participate in a ceremony which ends in nothing for them but a fear of
spiritual condemnation. If, as we think, their fears are groundless, time and reason are the
proper antidotes for their errors. The ceremonial, when enforced against conscientious
objectors, more likely to defeat than to serve its high purpose, is a handy implement for
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disguised religious persecution. As such, it is inconsistent with our Constitution's plan and
purpose.

JUSTICE MURPHY, concurring.

I agree with the opinion of the Court and join in it. I am unable to agree that the benefits that
may accrue to society from the compulsory flag salute are sufficiently definite and tangible to
justify the invasion of freedom and privacy that is entailed or to compensate for a restraint on
the freedom of the individual to be vocal or silent according to his conscience or personal
inclination. The trenchant words in the preamble to the Virginia Statute for Religious
Freedom remain unanswerable: "all attempts to influence [the mind] by temporal
punishments, or burdens, or by civil incapacitations, tend only to beget habits of hypocrisy
and meanness." Any spark of love for country which may be generated in a child or his
associates by forcing him to make what is to him an empty gesture and recite words wrung
from him contrary to his religious beliefs is overshadowed by the desirability of preserving
freedom of conscience to the full. It is in that freedom and the example of persuasion, not in
force and compulsion, that the real unity of America lies.

MR. JUSTICE FRANKFURTER, dissenting.

One who belongs to the most vilified and persecuted minority in history is not likely to be
insensible to the freedoms guaranteed by our Constitution. Were my purely personal attitude
relevant I should wholeheartedly associate myself with the general libertarian views in the
Court's opinion, representing as they do the thought and action of a lifetime. But as judges we
are neither Jew nor Gentile, neither Catholic nor agnostic. We owe equal attachment to the
Constitution and are equally bound by our judicial obligations whether we derive our
citizenship from the earliest or the latest immigrants to these shores. As a member of this
Court I am not justified in writing my private notions of policy into the Constitution, no
matter how deeply I may cherish them or how mischievous I may deem their disregard. The
duty of a judge who must decide which of two claims before the Court shall prevail, that of a
State to enact and enforce laws within its general competence or that of an individual to refuse
obedience because of the demands of his conscience, is not that of the ordinary person. It can
never be emphasized too much that one's own opinion about the wisdom or evil of a law
should be excluded altogether when one is doing one's duty on the bench. The only opinion of
our own even looking in that direction that is material is our opinion whether legislators could
in reason have enacted such a law. In the light of all the circumstances, including the history
of this question in this Court, it would require more daring than I possess to deny that
reasonable legislators could have taken the action which is before us for review. Most
unwillingly, therefore, I must differ from my brethren with regard to legislation like this. I
cannot bring my mind to believe that the "liberty" secured by the Due Process Clause gives
this Court authority to deny to the State of West Virginia the attainment of that which we all
recognize as a legitimate legislative end, namely, the promotion of good citizenship, by
employment of the means here chosen.
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When Mr. Justice Holmes, speaking for this Court, wrote that "it must be remembered that
legislatures are ultimate guardians of the liberties and welfare of the people in quite as great a
degree as the courts," he went to the very essence of our constitutional system and the
democratic conception of our society. He did not mean that for only some phases of civil
government this Court was not to supplant legislatures and sit in judgment upon the right or
wrong of a challenged measure. He was stating the comprehensive judicial duty and role of
this Court in our constitutional scheme whenever legislation is sought to be nullified on any
ground, namely, that responsibility for legislation lies with legislatures, answerable as they are
directly to the people, and this Court's only and very narrow function is to determine whether
within the broad grant of authority vested in legislatures they have exercised a judgment for
which reasonable justification can be offered.

The precise scope of the question before us defines the limits of the constitutional power that
is in issue. The State of West Virginia requires all pupils to share in the salute to the flag as
part of school training in citizenship. The present action is one to enjoin the enforcement of
this requirement by those in school attendance. We have not before us any attempt by the
State to punish disobedient children or visit penal consequences on their parents. All that is in
question is the right of the State to compel participation in this exercise by those who choose
to attend the public schools.

Under our constitutional system the legislature is charged solely with civil concerns of society.
If the avowed or intrinsic legislative purpose is either to promote or to discourage some
religious community or creed, it is clearly within the constitutional restrictions imposed on
legislatures and cannot stand. But it by no means follows that legislative power is wanting
whenever a general non-discriminatory civil regulation in fact touches conscientious scruples
or religious beliefs of an individual or a group.

Parents have the privilege of choosing which schools they wish their children to attend. And
the question here is whether the state may make certain requirements that seem to it desirable
or important for the proper education of those future citizens who go to schools maintained by
the states, or whether the pupils in those schools may be relieved from those requirements if
they run counter to the consciences of their parents.

We are told that a flag salute is a doubtful substitute for adequate understanding of our
institutions. The states that require such a school exercise do not have to justify it as the only
means for promoting good citizenship in children, but merely as one of diverse means for
accomplishing a worthy end. We may deem it a foolish measure, but the point is that this
Court is not the organ of government to resolve doubts as to whether it will fulfill its purpose.
Only if there be no doubt that any reasonable mind could entertain can we deny to the states
the right to resolve doubts their way and not ours.

JUSTICE ROBERTS and JUSTICE REED adhere to the views expressed by the Court in
Minersville School  District v. Gobitis and are of the opinion that the judgment below should
be reversed.
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2. WOOLEY v. MAYNARD
430 U.S. 705 (1977)
 
BURGER, C.J., delivered the opinion of the Court, in which BRENNAN, STEWART,
MARSHALL, POWELL, and STEVENS, JJ., joined, and in which WHITE, J., joined in part. 

The issue on appeal is whether the State of New Hampshire may constitutionally enforce
criminal sanctions against persons who cover the motto "Live Free or Die" on passenger
vehicle license plates because that motto is repugnant to their moral and religious beliefs.

Since 1969 New Hampshire has required that noncommercial vehicles bear license plates
embossed with the state motto, "Live Free or Die." Another New Hampshire statute makes it a
misdemeanor "knowingly [to obscure]... the figures or letters on any number plate." The term
"letters" in this section has been interpreted by the State's highest court to include the state
motto.

Appellees George Maynard and his wife Maxine are followers of the Jehovah's Witnesses
faith. The Maynards consider the New Hampshire State motto to be repugnant to their moral,
religious, and political beliefs,1 and therefore assert it objectionable to disseminate this
message by displaying it on their automobiles.2 Pursuant to these beliefs, the Maynards began
early in 1974 to cover up the motto on their license plates.3

On November 27, 1974, Mr. Maynard was issued a citation for violating § 262:27-c. On
December 6, 1974, he appeared pro se in Lebanon, N. H. District Court to answer the charge.
After waiving his right to counsel, he entered a plea of not guilty and proceeded to explain his
religious objections to the motto. The state trial judge expressed sympathy for Mr. Maynard's
situation, but considered himself bound to hold Maynard guilty. A $25 fine was imposed, but
execution was suspended during "good behavior."

1 Mr. Maynard described his objection to the state motto: "[B]y religious training and
belief, I believe my 'government' - Jehovah's Kingdom - offers everlasting life. It would be
contrary to that belief to give up my life for the state, even if it meant living in bondage.
Although I obey all laws of the State not in conflict with my conscience, this slogan is directly at
odds with my deeply held religious convictions.... I also disagree with the motto on political
grounds. I believe that life is more precious than freedom." 

2 At the time this suit was commenced, appellees owned two automobiles, a Toyota
Corolla and a Plymouth station wagon. Both automobiles were registered in New Hampshire,
where the Maynards are domiciled.

3 In May or June, 1974, Mr. Maynard actually snipped the words "or Die" off the license
plates, and then covered the resulting hole, as well as the words "Live Free," with tape. This was
done, according to Mr. Maynard, because neighborhood children kept removing the tape. The
Maynards have since been issued new license plates, and have disavowed any intention of
physically mutilating them.
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On December 28, 1974, Mr. Maynard was again charged with violating § 262:27-c. He
appeared in court on January 31, 1975, and again chose to represent himself; he was found
guilty, fined $50, and sentenced to six months in the Grafton County House of Corrections.
The court suspended this jail sentence but ordered Mr. Maynard to also pay the $25 fine for
the first offense. Maynard informed the court that, as a matter of conscience, he refused to pay
the two fines. The court thereupon sentenced him to jail for a period of 15 days. He has served
the full sentence.

Prior to trial on the second offense Mr.Maynard was charged with yet a third violation of §
262:27-c on January 3, 1975. He appeared on this complaint on the same day as for the second
offense, and was, again, found guilty. This conviction was "continued for sentence" so that
Maynard received no punishment in addition to the 15 days.

On March 4, 1975, appellees brought the present action pursuant to 42 U.S.C. § 1983 in the
United States District Court for the District of New Hampshire. They sought injunctive and
declaratory relief against enforcement of N.H. Rev. Stat. Ann. §§ 262:27-c, 263:1, insofar as
these required displaying the state motto on their vehicle license plates, and made it a criminal
offense to obscure the motto.

In their complaint, the Maynards sought both declaratory and injunctive relief against the
enforcement of the New Hampshire statutes. It is correct that generally a court will not enjoin
"the enforcement of a criminal statute even though unconstitutional," since "[s]uch a result
seriously impairs the State's interest in enforcing its criminal laws, and implicates the
concerns for federalism. But this is not an absolute policy and in some circumstances
injunctive relief may be appropriate. "To justify such interference there must be exceptional
circumstances and a clear showing that an injunction is necessary in order to afford adequate
protection of constitutional rights."

We have such a situation here for, as we have noted, three successive prosecutions were
undertaken against Mr. Maynard in the span of five weeks. This is quite different from a claim
for federal equitable relief when a prosecution is threatened for the first time. The threat of
repeated prosecutions in the future against both him and his wife, and the effect of such a
continuing threat on their ability to perform the ordinary tasks of daily life which require an
automobile, is sufficient to justify injunctive relief.

The District Court held that by covering up the state motto "Live Free or Die" on his
automobile license plate, Mr. Maynard was engaging in symbolic speech and that "New
Hampshire's interest in the enforcement of its defacement statute is not sufficient to justify the
restriction on [appellee's] constitutionally protected expression." We find it unnecessary to
pass on the "symbolic speech" issue, since we find more appropriate First Amendment
grounds to affirm the judgment of the District Court. We turn instead to what in our view is
the essence of appellees' objection to the requirement that they display the motto "Live Free or
Die" on their automobile license plates. This is succinctly summarized in the statement made
by Mr. Maynard in his affidavit filed with the District Court: "I refuse to be coerced by the
State into advertising a slogan which I find morally, ethically, religiously and politically
abhorrent."
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We are thus faced with the question of whether the State may constitutionally require an
individual to participate in the dissemination of an ideological message by displaying it on his
private property in a  manner and for the express purpose that it be observed and read by the
public. We hold that the State may not do so.

We begin with the proposition that the right of freedom of thought protected by the First
Amendment against state action includes both the right to speak freely and the right to refrain
from speaking at all. See Board of Education v. Barnette, 319 U.S. 624, 633-34 (1943). A
system which secures the right to proselytize religious, political, and ideological causes must
also guarantee the concomitant right to decline to foster such concepts. The right to speak and
the right to refrain from speaking are complementary components of the broader concept of
"individual freedom of mind."

The Court in Barnette was faced with a state statute which required public school students to
participate in daily public ceremonies by honoring the flag both with words and traditional
salute gestures. In overruling its prior decision in Minersville District v. Gobitis, 310 U.S. 586
(1940), the Court held that "a ceremony so touching matters of opinion and political attitude
may [not] be imposed upon the individual by official authority under powers committed to
any political organization under our Constitution." Compelling the affirmative act of a flag
salute involved a more serious infringement upon personal liberties than the passive act of
carrying the state motto on a license plate, but the difference is essentially one of degree. Here,
as in Barnette, we are faced with a state measure which forces an individual, as part of his
daily life - indeed constantly while his automobile is in public view - to be an instrument for
fostering public adherence to an ideological point of view he finds unacceptable. In doing so,
the State "invades the sphere of intellect and spirit which it is the purpose of the First
Amendment to our Constitution to reserve from all official control."

New Hampshire's statute in effect requires that appellees use their private property as a
"mobile billboard" for the State's ideological message - or suffer a penalty, as Maynard
already has. As a condition to driving an automobile - a virtual necessity for most Americans -
the Maynards must display "Live Free or Die" to hundreds of people each day. The fact that
most individuals agree with the thrust of New Hampshire's motto is not the test; most
Americans also find the flag salute acceptable. The First Amendment protects the right of
individuals to hold a point of view different from the majority and to refuse to foster, in the
way New Hampshire commands, an idea they find morally objectionable.

Identifying the Maynards' interests as implicating First Amendment protections does not end
our inquiry however. We must also determine whether the State's countervailing interest is
sufficiently compelling to justify requiring appellees to display the state motto on their license
plates. The two interests advanced by the State are that display of the motto (1) facilitates the
identification of passenger vehicles,  and (2) promotes appreciation of history, individualism,
and state pride.

The State first points out that passenger vehicles, but not commercial, trailer, or other vehicles
are required to display the state motto. Thus, the argument proceeds, officers of the law are
more easily able to determine whether passenger vehicles are carrying the proper plates.
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However, the record here reveals that New Hampshire passenger license plates normally
consist of a specific configuration of letters and numbers, which makes them readily
distinguishable from other types of plates, even without reference to the state motto. Even
were we to credit the State's reasons and "even though the governmental purpose be legitimate
and substantial, that purpose cannot be pursued by means that broadly stifle fundamental
personal liberties when the end can be more narrowly achieved. The breadth of legislative
abridgment must be viewed in the light of less drastic means for achieving the same basic
purpose."

The State's second claimed interest is not ideologically neutral. The State is seeking to
communicate to others an official view as to proper appreciation of history, state pride, and
individualism. Of course, the State may legitimately pursue such interests in any number of
ways. However, where the State's interest is to disseminate an ideology, no matter how
acceptable to some, such interest cannot outweigh an individual's First Amendment right to
avoid becoming the courier for such message.

We conclude that the State of New Hampshire may not require appellees to display the state
motto upon their vehicle license plates.

MR. JUSTICE REHNQUIST, with whom MR. JUSTICE BLACKMUN joins, dissenting.

The Court holds that a State is barred by the Federal Constitution from requiring that the state
motto be displayed on a state license plate. The path that the Court travels to reach this result
demonstrates the difficulty in supporting it. The Court holds that the required display of the
motto is an unconstitutional "required affirmation of belief."

I not only agree with the Court's implicit recognition that there is no protected "symbolic
speech" in this case, but I think that that conclusion goes far to undermine the Court's ultimate
holding that there is an element of protected expression here. The State has not forced
appellees to "say" anything; and it has not forced them to communicate ideas with nonverbal
actions reasonably likened to "speech," such as wearing a lapel button promoting a political
candidate or waving a flag as a symbolic gesture. The State has simply required that all
noncommercial automobiles bear license tags with the state motto, "Live Free or Die."
Appellees have not been forced to affirm or reject that motto; they are simply required by the
State, under its police power, to carry a state auto license tag for identification and registration
purposes.

The Court relies almost solely on Board of Education v. Barnette. The Court cites Barnette for
the proposition that there is a constitutional right, in some cases, to "refrain from speaking." 
What the Court does not demonstrate is that there is any "speech" or "speaking" in the context
of this case. The Court also relies upon the "right to decline to foster [religious, political, and
ideological] concepts," and treats the state law in this case as if it were forcing appellees to
proselytize, or to advocate an ideological point of view. But this begs the question. The issue,
unconfronted by the Court, is whether appellees, in displaying, as they are required to do, state
license tags, the format of which is known to all as having been prescribed by the State, would
be considered to be advocating political or ideological views.
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The Court recognizes, as it must, that this case substantially differs from Barnette, in which
schoolchildren were forced to recite the pledge of allegiance while giving the flag salute. 
However, the Court states "the difference is essentially one of degree." But having recognized
the rather obvious differences between these two cases, the Court does not explain why the
same result should obtain. The Court suggests that the test is whether the individual is forced
"to be an instrument for fostering public adherence to an ideological point of view he finds
unacceptable." But, once again, these are merely conclusory words, barren of analysis. For
example, were New Hampshire to erect a multitude of billboards, each proclaiming "Live Free
or Die," and tax all citizens for the cost of erection and maintenance, clearly the message
would be "fostered" by the individual citizen-taxpayers and just as clearly those individuals
would be "instruments" in that communication. Certainly, however, that case would not fall
within the ambit of Barnette. In that case, as in this case, there is no affirmation of belief. For
First Amendment principles to be implicated, the State must place the citizen in the position
of either apparently or actually "asserting as true" the message. This was the focus of Barnette,
and clearly distinguishes this case from that one.

There is nothing in state law which precludes appellees from displaying their disagreement
with the state motto as long as the methods used do not obscure the license plates. Thus
appellees could place on their bumper a conspicuous bumper sticker explaining in no
uncertain terms that they do not profess the motto "Live Free or Die" and that they violently
disagree with the connotations of that motto. Since any implication that they affirm the motto
can be so easily displaced, I cannot agree that the state statutory system for motor vehicle
identification and tourist promotion may be invalidated under the fiction that appellees are
unconstitutionally forced to affirm, or profess belief in, the state motto.

The logic of the Court's opinion leads to startling, and I believe totally unacceptable, results.
For example, the mottoes "In God We Trust" and "E Pluribus Unum" appear on the coin and
currency of the United States. I cannot imagine that the statutes proscribing defacement of
United States currency impinge upon the First Amendment rights of an atheist. The fact that
an atheist carries and uses United States currency does not, in any meaningful sense, convey
any affirmation of belief on his part in the motto "In God We Trust." Similarly, there is no
affirmation of belief involved in the display of state license tags upon private automobiles.

3. HURLEY v. IRISH AMERICAN GAY, LESBIAN AND BISEXUAL GROUP OF
BOSTON 
515 U.S. 557 (1995)

JUSTICE SOUTER delivered the opinion for a unanimous Court.

Note: The first part of this opinion finding that a parade is expression protected by the Free
Speech Clause is on pages 163-167 of the previous chapter. 

"Since all speech inherently involves choices of what to say and what to leave unsaid," Pacific
Gas & Electric Co. v. Public Utilities Comm'n of Cal., 475 U.S. 1, 11 (1986) (plurality
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opinion), one important manifestation of the principle of free speech is that one who chooses
to speak may also decide "what not to say." Although the State may at times "prescribe what
shall be orthodox in commercial advertising" by requiring the dissemination of "purely factual
and uncontroversial information," Zauderer v. Office of Disciplinary Counsel of Supreme
Court of Ohio, 471 U.S. 626, 651 (1985); outside that context it may not compel affirmance of
a belief with which the speaker disagrees, see Board of Education v. Barnette, 319 U.S. 624,
642 (1943). Indeed this general rule, that the speaker has the right to tailor the speech, applies
not only to expressions of value, opinion, or endorsement, but equally to statements of fact the
speaker would rather avoid, McIntyre v. Ohio Elections Comm'n, 514 U.S. 334 (1995); Riley
v. National Federation of Blind of N.C., Inc., 487 U.S. 781, 797-798 (1988). Nor is the rule's
benefit restricted to the press, being enjoyed by business corporations generally and by
ordinary people engaged in unsophisticated expression as well as by professional publishers.
Its point is simply the point of all speech protection, which is to shield just those choices of
content that in someone's eyes are misguided, or even hurtful.

Petitioners' claim to the benefit of this principle of autonomy to control one's own speech is as
sound as the South Boston parade is expressive. Rather like a composer, the Council selects
the expressive units of the parade from potential participants, and though the score may not
produce a particularized message, each contingent's expression in the Council's eyes comports
with what merits celebration on that day. Even if this view gives the Council credit for a more
considered judgment than it actively made, the Council clearly decided to exclude a message
it did not like from the communication it chose to make, and that is enough to invoke its right
as a private speaker to shape its expression by speaking on one subject while remaining silent
on another. The message it disfavored is not difficult to identify. Although GLIB's point (like
the Council's) is not wholly articulate, a contingent marching behind the organization's banner
would at least bear witness to the fact that some Irish are gay, lesbian, or bisexual, and the
presence of the organized marchers would suggest their view that people of their sexual
orientations have as much claim to unqualified social acceptance as heterosexuals and indeed
as members of parade units organized around other identifying characteristics. The parade's
organizers may not believe these facts about Irish sexuality to be so, or they may object to
unqualified social acceptance of gays and lesbians or have some other reason for wishing to
keep GLIB's message out of the parade. But whatever the reason, it boils down to the choice
of a speaker not to propound a particular point of view, and that choice is presumed to lie
beyond the government's power to control.

Respondents argue that any tension between this rule and the Massachusetts law falls short of
unconstitutionality. Respondents contend that admission of GLIB to the parade would not
threaten the core principle of speaker's autonomy because the Council is merely "a conduit"
for the speech of participants in the parade "rather than itself a speaker." But this metaphor is
not apt here, because GLIB's participation would likely be perceived as having resulted from
the Council's customary determination about a unit admitted to the parade, that its message
was worthy of presentation and quite possibly of support as well. A newspaper, similarly, "is
more than a passive receptacle or conduit for news, comment, and advertising," and we have
held that "[t]he choice of material . . . and the decisions made as to limitations on the size and
content . . . and treatment of public issues . . .--whether fair or unfair--constitute the exercise
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of editorial control and judgment" upon which the State can not intrude. Miami Herald Pub.
Co. v. Tornillo, 418 U.S. 241, 258 (1974). Indeed, in Pacific Gas & Electric, we invalidated
coerced access to the envelope of a private utility's bill and newsletter because the utility "may
be forced either to appear to agree with [the intruding leaflet] or to respond." 475 U.S. at 15
(plurality). The plurality made the further point that if "the government [were] freely able to
compel . . . speakers to propound political messages with which they disagree, . . . protection
[of a speaker's freedom] would be empty, for the government could require speakers to affirm
in one breath that which they deny in the next." Id. at 16. Thus, when dissemination of a view
contrary to one's own is forced upon a speaker intimately connected with the communication
advanced, the speaker's right to autonomy over the message is compromised.

The parade does not consist of individual, unrelated segments that happen to be transmitted
together for individual selection by members of the audience. Although each parade unit
generally identifies itself, each is understood to contribute something to a common theme, and
accordingly there is no customary practice whereby private sponsors disavow "any identity of
viewpoint" between themselves and the selected participants. Practice follows practicability
here, for such disclaimers would be quite curious in a moving parade. Cf. Prune Yard
Shopping Center v. Robins, 447 U.S. 74, 87 (1980) (owner of shopping mall "can expressly
disavow any connection with the message by simply posting signs in the area where the
speakers or handbillers stand"). In the context of an expressive parade, as with a protest
march, the parade's overall message is distilled from the individual presentations along the
way, and each unit's expression is perceived by spectators as part of the whole.

The statute, Mass. Gen. Laws §272:98, is a piece of protective legislation that announces no
purpose beyond the object both expressed and apparent in its provisions, which is to prevent
any denial of access to (or discriminatory treatment in) public accommodations on proscribed
grounds, including sexual orientation. On its face, the object of the law is to ensure by statute
for gays and lesbians desiring to make use of public accommodations what the old common
law promised to any member of the public wanting a meal at the inn, that accepting the usual
terms of service, they will not be turned away merely on the proprietor's exercise of personal
preference. When the law is applied to expressive activity in the way it was done here, its
apparent object is simply to require speakers to modify the content of their expression to
whatever extent beneficiaries of the law choose to alter it with messages of their own. But in
the absence of some further, legitimate end, this object is merely to allow exactly what the
general rule of speaker's autonomy forbids.

It might, of course, have been argued that a broader objective is apparent: that the ultimate
point of forbidding acts of discrimination toward certain classes is to produce a society free of
the corresponding biases. Requiring access to a speaker's message would thus be not an end in
itself, but a means to produce speakers free of the biases, whose expressive conduct would be
at least neutral toward the particular classes, obviating any future need for correction. But if
this indeed is the point of applying the state law to expressive conduct, it is a decidedly fatal
objective. Having availed itself of the public thoroughfares "for purposes of assembly [and]
communicating thoughts between citizens," the Council is engaged in a use of the streets that
has "from ancient times, been a part of the privileges, immunities, rights, and liberties of

187



citizens." Hague v. Committee for Industrial Organization, 307 U.S. 496, 515 (1939) (opinion
of Roberts, J.). Our tradition of free speech commands that a speaker who takes to the street
corner to express his views in this way should be free from interference by the State based on
the content of what he says. See, e.g., Police Department of Chicago v. Mosley, 408 U.S. 92,
95 (1972). The very idea that a noncommercial speech restriction be used to produce thoughts
and statements acceptable to some groups or, indeed, all people, grates on the First
Amendment, for it amounts to nothing less than a proposal to limit speech in the service of
orthodox expression. The Speech Clause has no more certain antithesis. See, e.g., Barnette,
319 U.S. at 642; Pacific Gas & Electric, 475 U.S. at 20. While the law is free to promote all
sorts of conduct in place of harmful behavior, it is not free to interfere with speech for no
better reason than promoting an approved message or discouraging a disfavored one, however
enlightened either purpose may strike the government.

4. JANUS v. AMERICAN FEDERATION OF STATE, COUNTY, AND MUNICIPAL
EMPLOYEES
138 S. Ct. 2448 (2018)

JUSTICE ALITO delivered the opinion of the Court joined by CHIEF JUSTICE ROBERTS
and JUSTICES KENNEDY, THOMAS, AND GORSUCH.

Under Illinois law, public employees are forced to subsidize a union, even if they choose not
to join and strongly object to the positions the union takes in collective bargaining and related
activities. We conclude that this arrangement violates the free speech rights of nonmembers
by compelling them to subsidize private speech on matters of substantial public concern.

We upheld a similar law in Abood v. Detroit Bd. of Ed., 431 U.S. 209 (1977), and we
recognize the importance of following precedent unless there are strong reasons for not doing
so. But there are very strong reasons in this case. Fundamental free speech rights are at stake.
Abood was poorly reasoned. It has led to practical problems and abuse. It is inconsistent with
other First Amendment cases and has been undermined by more recent decisions.
Developments since Abood was handed down have shed new light on the issue of agency fees,
and no reliance interests on the part of public-sector unions are sufficient to justify the
perpetuation of the free speech violations that Abood has countenanced for the past 41 years.
Abood is therefore overruled.

Under the Illinois Public Labor Relations Act (IPLRA), employees of the State and its
political subdivisions are permitted to unionize. If a majority of the employees in a bargaining
unit vote to be represented by a union, that union is designated as the exclusive representative
of all the employees. Employees in the unit are not obligated to join the union selected by
their co-workers, but whether they join or not, that union is deemed to be their sole permitted
representative.

Once a union is so designated, it is vested with broad authority. Only the union may negotiate
with the employer on matters relating to "pay, wages, hours[,] and other conditions of
employment." And this authority extends to the negotiation of what the IPLRA calls "policy

188



matters," such as merit pay, the size of the work force, layoffs, privatization, promotion
methods, and non-discrimination policies.

Designating a union as the employees' exclusive representative substantially restricts the rights
of individual employees. Among other things, this designation means that individual
employees may not be represented by any agent other than the designated union; nor may
individual employees negotiate directly with their employer. Protection of the employees'
interests is placed in the hands of the union, and therefore the union is required by law to
provide fair representation for all employees in the unit, members and nonmembers alike.

Employees who decline to join the union are not assessed full union dues but must instead pay
what is generally called an "agency fee," which amounts to a percentage of the union dues.
Under Abood, nonmembers may be charged for the portion of union dues attributable to
activities that are "germane to [the union's] duties as collective-bargaining representative," but
nonmembers may not be required to fund the union's political and ideological projects.

As illustrated by the record in this case, unions charge nonmembers, not just for the cost of
collective bargaining per se, but also for many other supposedly connected activities. Here, the
nonmembers were told that they had to pay for "[l]obbying," "[s]ocial and recreational
activities," "advertising," "[m]embership meetings and conventions," and "litigation," as well
as other unspecified "[s]ervices" that "may ultimately inure to the benefit of the members of
the local bargaining unit." The total chargeable amount for nonmembers was 78.06% of full
union dues.

Petitioner Mark Janus is employed by the Illinois Department of Healthcare and Family
Services as a child support specialist. The employees in his unit are among the 35,000 public
employees in Illinois who are represented by respondent American Federation of State,
County, and Municipal Employees, Council 31 (Union). Janus refused to join the Union
because he opposes "many of the public policy positions that [it] advocates," including the
positions it takes in collective bargaining. Janus believes that the Union's "behavior in
bargaining does not appreciate the current fiscal crises in Illinois and does not reflect his best
interests or the interests of Illinois citizens." Therefore, if he had the choice, he "would not
pay any fees or otherwise subsidize [the Union]." Under his unit's collective-bargaining
agreement, however, he was required to pay an agency fee of $44.58 per month.

Janus then sought review in this Court, asking us to overrule Abood and hold that
public-sector agency-fee arrangements are unconstitutional. We granted certiorari to consider
this important question.

We have held time and again that freedom of speech "includes both the right to speak freely
and the right to refrain from speaking at all." As Justice Jackson memorably put it: "If there is
any fixed star in our constitutional constellation, it is that no official, high or petty, can
prescribe what shall be orthodox in politics, nationalism, religion, or other matters of opinion
or force citizens to confess by word or act their faith therein."

Compelling individuals to mouth support for views they find objectionable violates that
cardinal constitutional command, and in most contexts, any such effort would be universally
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condemned. Suppose, for example, that the State of Illinois required all residents to sign a
document expressing support for a particular set of positions on controversial public
issues—say, the platform of one of the major political parties. No one, we trust, would
seriously argue that the First Amendment permits this.

Perhaps because such compulsion so plainly violates the Constitution, most of our free speech
cases have involved restrictions on what can be said, rather than laws compelling speech. But
measures compelling speech are at least as threatening.

When speech is compelled, individuals are coerced into betraying their convictions. Forcing
free and independent individuals to endorse ideas they find objectionable is always
demeaning, and for this reason, one of our landmark free speech cases said that a law
commanding "involuntary affirmation" of objected-to beliefs would require "even more
immediate and urgent grounds" than a law demanding silence.

Compelling a person to subsidize the speech of other private speakers raises similar First
Amendment concerns. As Jefferson famously put it, "to compel a man to furnish contributions
of money for the propagation of opinions which he disbelieves and abhor[s] is sinful and
tyrannical." We have therefore recognized that a "'significant impingement on First
Amendment rights'" occurs when public employees are required to provide financial support
for a union that "takes many positions during collective bargaining that have powerful
political and civic consequences."

We again find it unnecessary to decide the issue of strict scrutiny because the Illinois scheme
cannot survive under even a more permissive standard.

In Abood, the main defense of the agency-fee arrangement was that it served the State's
interest in "labor peace," By "labor peace," the Abood Court meant avoidance of the conflict
and disruption that it envisioned would occur if the employees in a unit were represented by
more than one union. In such a situation, the Court predicted, "inter-union rivalries" would
foster "dissension within the work force," and the employer could face "conflicting demands
from different unions." Confusion would ensue if the employer entered into and attempted to
"enforce two or more agreements specifying different terms and conditions of employment."
And a settlement with one union would be "subject to attack from [a] rival labor
organization." Id. at 221.

We assume that "labor peace," in this sense of the term, is a compelling state interest, but
Abood cited no evidence that the pandemonium it imagined would result if agency fees were
not allowed, and it is now clear that Abood's fears were unfounded. The Abood Court assumed
that designation of a union as the exclusive representative of all the employees in a unit and
the exaction of agency fees are inextricably linked, but that is simply not true.

In addition to the promotion of "labor peace," Abood cited "the risk of 'free riders'" as
justification for agency fees. Respondents and some of their amici endorse this reasoning,
contending that agency fees are needed to prevent nonmembers from enjoying the benefits of
union representation without shouldering the costs. Petitioner strenuously objects to this
free-rider label. He argues that he is not a free rider on a bus headed for a destination that he
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wishes to reach but is more like a person shanghaied for an unwanted voyage.

Whichever description fits the majority of public employees who would not subsidize a union
if given the option, avoiding free riders is not a compelling interest.

In sum, we do not see any reason to treat the free-rider interest any differently in the
agency-fee context than in any other First Amendment context. We therefore hold that agency
fees cannot be upheld on free-rider grounds.

Implicitly acknowledging the weakness of Abood's reasoning, proponents of agency fees have
come forward with alternative justifications for the decision, and we now address these
arguments. The most surprising of these new arguments is the Union respondent's originalist
defense of Abood. According to this argument, Abood was correctly decided because the First
Amendment was not originally understood to provide any protection for the free speech rights
of public employees. As an initial matter, we doubt that the Union—or its members—actually
want us to hold that public employees have "no [free speech] rights."

Nor, in any event, does the First Amendment's original meaning support the Union's claim.
The Union offers no persuasive founding-era evidence that public employees were understood
to lack free speech protections. While it observes that restrictions on federal employees'
activities have existed since the First Congress, most of its historical examples involved
limitations on public officials' outside business dealings, not on their speech. The only early
speech restrictions the Union identifies are an 1806 statute prohibiting military personnel from
using "'contemptuous or disrespectful words against the President'" and other officials, and an
1801 directive limiting electioneering by top government employees. But those examples at
most show that the government was understood to have power to limit employee speech that
threatened important governmental interests (such as maintaining military discipline and
preventing corruption)—not that public employees' speech was entirely unprotected. In short,
the Union has offered no basis for concluding that Abood is supported by the original
understanding of the First Amendment.

For the reasons given above, we conclude that public-sector agency-shop arrangements violate
the First Amendment, and Abood erred in concluding otherwise. There remains the question
whether stare decisis nonetheless counsels against overruling Abood. It does not.

"Stare decisis is the preferred course because it promotes the evenhanded, predictable, and
consistent development of legal principles, fosters reliance on judicial decisions, and
contributes to the actual and perceived integrity of the judicial process." We will not overturn
a past decision unless there are strong grounds for doing so. But as we have often recognized,
stare decisis is "'not an inexorable command.'"

The doctrine "is at its weakest when we interpret the Constitution because our interpretation
can be altered only by constitutional amendment or by overruling our prior decisions." And
stare decisis applies with perhaps least force of all to decisions that wrongly denied First
Amendment rights: "This Court has not hesitated to overrule decisions offensive to the First
Amendment (a fixed star in our constitutional constellation, if there is one)."

Our cases identify factors that should be taken into account in deciding whether to overrule a
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past decision. Five of these are most important here: the quality of Abood's reasoning, the
workability of the rule it established, its consistency with other related decisions,
developments since the decision was handed down, and reliance on the decision. After
analyzing these factors, we conclude that stare decisis does not require us to retain Abood.

Abood was wrongly decided and is now overruled. The judgment of the United States Court of
Appeals for the Seventh Circuit is reversed, and the case is remanded for further proceedings
consistent with this opinion.

JUSTICE KAGAN, with whom JUSTICES GINSBURG, BREYER, and SOTOMAYOR join
dissenting.

For over 40 years, Abood v. Detroit Bd. of Ed., 431 U.S. 209 (1977), struck a stable balance
between public employees' First Amendment rights and government entities' interests in
running their workforces as they thought proper. Under that decision, a government entity
could require public employees to pay a fair share of the cost that a union incurs when
negotiating on their behalf over terms of employment. But no part of that fair-share payment
could go to any of the union's political or ideological activities.

That holding fit comfortably with this Court's general framework for evaluating claims that a
condition of public employment violates the First Amendment. The Court's decisions have
long made plain that government entities have substantial latitude to regulate their employees'
speech—especially about terms of employment—in the interest of operating their workplaces
effectively. Abood allowed governments to do just that. While protecting public employees'
expression about non-workplace matters, the decision enabled a government to advance
important managerial interests—by ensuring the presence of an exclusive employee
representative to bargain with. Far from an "anomaly," the Abood regime was a paradigmatic
example of how the government can regulate speech in its capacity as an employer.

Not any longer. Today, the Court succeeds in its 6-year campaign to reverse Abood. Rarely if
ever has the Court overruled a decision—let alone one of this import—with so little regard for
the usual principles of stare decisis. There are no special justifications for reversing Abood. It
has proved workable. No recent developments have eroded its underpinnings. And it is deeply
entrenched, in both the law and the real world. More than 20 States have statutory schemes
built on the decision. Those laws underpin thousands of ongoing contracts involving millions
of employees. Reliance interests do not come any stronger than those surrounding Abood. And
likewise, judicial disruption does not get any greater than what the Court does today. I
respectfully dissent.

B. Compelled Association

The Supreme Court has recognized that the freedom of association “for the advancement of
beliefs and ideas is an inseparable aspect of . . . freedom of speech.” NAACP v. Alabama, 357
U.S. 449, 460 (1958). In Roberts v. United States Jaycees, 468 U.S. 609 (1984), the first case
addressing the issue of compelled association, the Court reiterated that principle: “An
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individual's freedom to speak, to worship, and to petition the government for the redress of
grievances could not be vigorously protected from interference by the State unless a
correlative freedom to engage in group effort toward those ends were not also guaranteed.” Id.
at 622.

In Roberts, the Court considered whether the enforcement of a public accommodation law that
outlawed gender discrimination could require an organization to admit women as full voting
members over the organization’s objection. In its decision, the Court rejected the argument
that the United States Jaycees’ right to expressive association was violated by the forced
admission of women based on the fact that the Jaycees had failed to present sufficient
evidence that forcing it to admit women would “change the content or impact of the
organization’s speech.” Id. at 628. Accord Board of Directors of Rotary International v.
Rotary Club of Duarte, 481 U.S. 537 (1987).

Justice Brennan’s majority opinion in Roberts went on to conclude that even if the
organization’s right to expressive association was infringed, Minnesota’s interest in
eliminating discrimination was compelling and the use of the state’s Human Rights Act to
achieve that objective was the “least restrictive means of achieving its ends.” Id. at 626.
Sixteen years later in Boy Scouts of America v. Dale, 530 U.S. 640 (2000), the Court upheld a
claim that the expressive association rights of the Boy Scouts of America were violated by
forcing the organization to retain “an avowed homosexual and gay rights activist in an
assistant scoutmaster’s uniform.” Id. at 655-56.  

1. BOY SCOUTS OF AMERICA v. DALE
530 U.S. 640 (2000)

REHNQUIST, C. J., delivered the opinion of the Court, in which O'CONNOR, SCALIA,
KENNEDY, and THOMAS, JJ., joined.

Petitioners are the Boy Scouts of America and the Monmouth Council, a division of the Boy
Scouts of America (collectively, Boy Scouts). The Boy Scouts is a private, not-for-profit
organization engaged in instilling its system of values in young people. The Boy Scouts
asserts that homosexual conduct is inconsistent with the values it seeks to instill. Respondent
is James Dale, a former Eagle Scout whose adult membership in the Boy Scouts was revoked
when the Boy Scouts learned that he is an avowed homosexual and gay rights activist. The
New Jersey Supreme Court held that New Jersey's public accommodations law requires that
the Boy Scouts admit Dale. This case presents the question whether applying New Jersey's
public accommodations law in this way violates the Boy Scouts' First Amendment right of
expressive association. We hold that it does.

I
James Dale entered scouting in 1978 at the age of eight. Dale became a Boy Scout in 1981 and
remained a Scout until he turned 18. By all accounts, Dale was an exemplary Scout. In 1988,
he achieved the rank of Eagle Scout, one of Scouting's highest honors.

Dale applied for adult membership in the Boy Scouts in 1989. The Boy Scouts approved his
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application for the position of assistant scoutmaster of Troop 73. Around the same time, Dale
left home to attend Rutgers University. After arriving at Rutgers, Dale first acknowledged to
himself and others that he is gay. He quickly became involved with, and eventually became
the copresident of, the Rutgers University Lesbian/Gay Alliance. In 1990, Dale attended a
seminar addressing the psychological and health needs of lesbian and gay teenagers. A
newspaper covering the event interviewed Dale about his advocacy of homosexual teenagers'
need for gay role models. In early July 1990, the newspaper published the interview and Dale's
photograph over a caption identifying him as the copresident of the Lesbian/Gay Alliance.

Later that month, Dale received a letter from Monmouth Council Executive James Kay
revoking his adult membership. Dale wrote to Kay requesting the reason for Monmouth
Council's decision. Kay responded by letter that the Boy Scouts "specifically forbid
membership to homosexuals."

In 1992, Dale filed a complaint against the Boy Scouts in the New Jersey Superior Court. The
complaint alleged that the Boy Scouts had violated New Jersey's public accommodations
statute by revoking Dale's membership based on his sexual orientation. New Jersey's statute
prohibits discrimination on the basis of sexual orientation in places of public accommodation.

The New Jersey Supreme Court held that the Boy Scouts was a place of public
accommodation subject to the law, that the organization was not exempt from the law under
any of its exceptions, and that the Boy Scouts violated the law by revoking Dale's membership
based on his avowed homosexuality. The court addressed the Boy Scouts' claims that
application of the public accommodations law in this case violated its federal constitutional
rights. With respect to the right of expressive association, the court concluded that it was "not
persuaded . . . that a shared goal of Boy Scout members is to associate in order to preserve the
view that homosexuality is immoral." Accordingly, the court held "that Dale's membership
does not violate the Boy Scouts' right of expressive association because his inclusion would
not 'affect in any significant way [the Boy Scouts'] existing members' ability to carry out their
various purposes.'" The court also determined that New Jersey has a compelling interest in
eliminating "the destructive consequences of discrimination," and that its public
accommodations law abridges no more speech than is necessary to accomplish its purpose.

We granted the Boy Scouts' petition for certiorari to determine whether the application of New
Jersey's public accommodations law violated the First Amendment.

II
In Roberts v. United States Jaycees, 468 U.S. 609, 622 (1984), we observed that "implicit in
the right to engage in activities protected by the First Amendment" is "a corresponding right to
associate with others in pursuit of a wide variety of political, social, economic, educational,
religious, and cultural ends." This right is crucial in preventing the majority from imposing its
views on groups that would rather express other, perhaps unpopular, ideas. Government
actions that may unconstitutionally burden this freedom may take many forms, one of which is
"intrusion into the internal structure or affairs of an association" like a "regulation that forces
the group to accept members it does not desire." Forcing a group to accept certain members
may impair the ability of the group to express those views, and only those views, that it
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intends to express. Thus, "[f ]reedom of association . . . plainly presupposes a freedom not to
associate."

The forced inclusion of an unwanted person in a group infringes the group's freedom of
expressive association if the presence of that person affects in a significant way the group's
ability to advocate public or private viewpoints. But the freedom of expressive association is
not absolute. We have held that the freedom could be overridden "by regulations adopted to
serve compelling state interests, unrelated to the suppression of ideas, that cannot be achieved
through means significantly less restrictive of associational freedoms."

To determine whether a group is protected by the First Amendment's expressive associational
right, we must determine whether the group engages in "expressive association." The First
Amendment's protection of expressive association is not reserved for advocacy groups. But to
come within its ambit, a group must engage in some form of expression, whether it be public
or private.

Because this is a First Amendment case where the ultimate conclusions of law are virtually
inseparable from findings of fact, we are obligated to independently review the factual record
to ensure that the state court's judgment does not unlawfully intrude on free expression. The
record reveals the following. The Boy Scouts is a private, nonprofit organization. According
to its mission statement:

"It is the mission of the Boy Scouts of America to serve others by helping to instill values in
young people and, in other ways, to prepare them to make ethical choices over their lifetime in
achieving their full potential.

"The values we strive to instill are based on those found in the Scout Oath and Law:

Scout Oath:
"On my honor I will do my best / To do my duty to God and my country / and to obey the
Scout Law; /  To help other people at all times; / To keep myself physically strong, mentally
awake, and morally straight."

Scout Law:
"A Scout is: Trustworthy, Obedient, Loyal, Cheerful, Helpful, Thrifty, Friendly, Brave,
Courteous, Clean, Kind, Reverent."

Thus, the general mission of the Boy Scouts is clear: "To instill values in young people." The
Boy Scouts seeks to instill these values by having its adult leaders spend time with the youth
members, instructing and engaging them in activities like camping, archery, and fishing.
During the time spent with the youth members, the scoutmasters and assistant scoutmasters
inculcate them with the Boy Scouts' values -- both expressly and by example. It seems
indisputable that an association that seeks to transmit such a system of values engages in
expressive activity.

Given that the Boy Scouts engages in expressive activity, we must determine whether the
forced inclusion of Dale as an assistant scoutmaster would significantly affect the Boy Scouts'
ability to advocate public or private viewpoints. This inquiry necessarily requires us first to
explore, to a limited extent, the nature of the Boy Scouts' view of homosexuality.
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The values the Boy Scouts seeks to instill are "based on" those listed in the Scout Oath and
Law. The Boy Scouts explains that the Scout Oath and Law provide "a positive moral code for
living; they are a list of 'do's' rather than 'don'ts.'" The Boy Scouts asserts that homosexual
conduct is inconsistent with the values embodied in the Scout Oath and Law, particularly with
the values represented by the terms "morally straight" and "clean."

Obviously, the Scout Oath and Law do not expressly mention sexuality or sexual orientation.
And the terms "morally straight" and "clean" are by no means self-defining. Different people
would attribute to those terms very different meanings. For example, some people may believe
that engaging in homosexual conduct is not at odds with being "morally straight" and "clean."
And others may believe that engaging in homosexual conduct is contrary to being "morally
straight" and "clean." The Boy Scouts says it falls within the latter category.

The New Jersey Supreme Court analyzed the Boy Scouts' beliefs and found that the
"exclusion of members solely on the basis of their sexual orientation is inconsistent with Boy
Scouts' commitment to a diverse and 'representative' membership . . . [and] contradicts Boy
Scouts' overarching objective to reach 'all eligible youth.'" The court concluded that the
exclusion of members like Dale "appears antithetical to the organization's goals and
philosophy." But it is not the role of the courts to reject a group's expressed values because
they disagree with those values or find them internally inconsistent.

The Boy Scouts asserts that it "teaches that homosexual conduct is not morally straight," and
that it does "not want to promote homosexual conduct as a legitimate form of behavior."  We
accept the Boy Scouts' assertion. We need not inquire further to determine the nature of the
Boy Scouts' expression with respect to homosexuality. But because the record before us
contains written evidence of the Boy Scouts' viewpoint, we look to it as instructive, if only on
the question of the sincerity of the professed beliefs.

A 1978 position statement to the Boy Scouts' Executive Committee, signed by Downing B.
Jenks, the President of the Boy Scouts, and Harvey L. Price, the Chief Scout Executive,
expresses the Boy Scouts'"official position" with regard to "homosexuality and Scouting":

"Q. May an individual who openly declares himself to be a homosexual be a volunteer Scout
leader?

"A. No. The Boy Scouts of America is a private, membership organization and leadership
therein is a privilege and not a right. We do not believe that homosexuality and leadership in
Scouting are appropriate. We will continue to select only those who in our judgment meet our
standards and qualifications for leadership."

This position statement was redrafted numerous times but its core message remained
consistent. A 1993 position statement, the most recent in the record, reads, in part:

"The Boy Scouts of America has always reflected the expectations that Scouting families have
had for the organization. We do not believe that homosexuals provide a role model consistent
with these expectations. Accordingly, we do not allow for the registration of avowed
homosexuals as members or as leaders of the BSA."
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We must then determine whether Dale's presence as an assistant scoutmaster would
significantly burden the Boy Scouts' desire to not "promote homosexual conduct as a
legitimate form of behavior." As we give deference to an association's assertions regarding the
nature of its expression, we must also give deference to an association's view of what would
impair its expression. That is not to say that an expressive association can erect a shield
against antidiscrimination laws simply by asserting that mere acceptance of a member from a
particular group would impair its message. But here Dale, by his own admission, is one of a
group of gay Scouts who have "become leaders in their community and are open and honest
about their sexual orientation." Dale was the copresident of a gay and lesbian organization at
college and remains a gay rights activist. Dale's presence in the Boy Scouts would, at the very
least, force the organization to send a message, both to the youth members and the world, that
the Boy Scouts accepts homosexual conduct as a legitimate form of behavior.

Hurley is illustrative on this point. As the presence of GLIB in Boston's St. Patrick's Day
parade would have interfered with the parade organizers' choice not to propound a particular
point of view, the presence of Dale as an assistant scoutmaster would just as surely interfere
with the Boy Scout's choice not to propound a point of view contrary to its beliefs.

The New Jersey Supreme Court determined that the Boy Scouts' ability to disseminate its
message was not significantly affected by the forced inclusion of Dale as an assistant
scoutmaster because of the following findings:

"Boy Scout members do not associate for the purpose of disseminating the belief that
homosexuality is immoral; Boy Scouts discourages its leaders from disseminating any views
on sexual issues; and Boy Scouts includes sponsors and members who subscribe to different
views in respect of homosexuality."

We disagree with the New Jersey Supreme Court's conclusion drawn from these findings.

First, associations do not have to associate for the "purpose" of disseminating a certain
message in order to be entitled to the protections of the First Amendment. An association
must merely engage in expressive activity that could be impaired in order to be entitled to
protection. For example, the purpose of the St. Patrick's Day parade in Hurley was not to
espouse any views about sexual orientation, but we held that the parade organizers had a right
to exclude certain participants nonetheless.

Second, even if the Boy Scouts discourages Scout leaders from disseminating views on sexual
issues -- a fact that the Boy Scouts disputes -- the First Amendment protects the Boy Scouts'
method of expression. If the Boy Scouts wishes Scout leaders to avoid questions of sexuality
and teach only by example, this fact does not negate the sincerity of its belief discussed above.

Third, the First Amendment simply does not require that every member of a group agree on
every issue in order for the group's policy to be "expressive association."  The presence of an
avowed homosexual and gay rights activist in an assistant scoutmaster's uniform sends a
distinctly different message from the presence of a heterosexual assistant scoutmaster who is
on record as disagreeing with Boy Scouts policy. The Boy Scouts has a First Amendment right
to choose to send one message but not the other. The fact that the organization does not
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trumpet its views from the housetops, or that it tolerates dissent within its ranks, does not
mean that its views receive no First Amendment protection.

Having determined that the Boy Scouts is an expressive association and that the forced
inclusion of Dale would significantly affect its expression, we inquire whether the application
of New Jersey's public accommodations law to require that the Boy Scouts accept Dale as an
assistant scoutmaster runs afoul of the  Scouts' freedom of expressive association. We
conclude that it does.

State public accommodations laws were originally enacted to prevent discrimination in
traditional places of public accommodation -- like inns and trains. In this case, the New Jersey
Supreme Court went a step further and applied its public accommodations law to a private
entity without even attempting to tie the term "place" to a physical location. As the definition
of "public accommodation" has expanded from clearly commercial entities, such as
restaurants, bars, and hotels, to membership organizations such as the Boy Scouts, the
potential for conflict between state public accommodations laws and the First Amendment
rights of organizations has increased.

We recognized in cases such as Roberts that States have a compelling interest in eliminating
discrimination against women in public accommodations. But we went on to conclude that the
enforcement of these statutes would not materially interfere with the ideas that the
organization sought to express. In Roberts, we said "indeed, the Jaycees has failed to
demonstrate . . . any serious burden on the male members' freedom of expressive association."
We thereupon concluded in each of these cases that the organizations' First Amendment rights
were not violated by the application of the States' public accommodations laws.

In Hurley, we applied traditional First Amendment analysis to hold that the application of the
Massachusetts public accommodations law to a parade violated the First Amendment rights of
the parade organizers. Although we did not explicitly deem the parade in Hurley an expressive
association, the analysis we applied there is similar to the analysis we apply here. We have
already concluded that a state requirement that the Boy Scouts retain Dale as an assistant
scoutmaster would significantly burden the organization's right to oppose or disfavor
homosexual conduct. The state interests embodied in New Jersey's public accommodations
law do not justify such a severe intrusion on the Boy Scouts' rights to freedom of expressive
association. That being the case, we hold that the First Amendment prohibits the State from
imposing such a requirement through the application of its public accommodations law.

JUSTICE STEVENS, with whom JUSTICES SOUTER, GINSBURG and BREYER join,
dissenting.

New Jersey "prides itself on judging each individual by his or her merits" and on being "in the
vanguard in the fight to eradicate the cancer of unlawful discrimination." Since 1945, it has
had a law against discrimination. The law broadly protects the opportunity of all persons to
obtain the advantages and privileges "of any place of public accommodation." The New Jersey
Supreme Court's construction of the statutory definition of a "place of public accommodation"
has given its statute a more expansive coverage than most similar state statutes. And as

198



amended in 1991, the law prohibits discrimination on the basis of nine different traits
including "sexual orientation." The question in this case is whether that expansive
construction trenches on the federal constitutional rights of the Boy Scouts of America (BSA).

The majority holds that New Jersey's law violates BSA's right to associate and its right to free
speech. But that law does not "impose any serious burdens" on BSA's "collective effort on
behalf of [its] shared goals," nor does it force BSA to communicate any message that it does
not wish to endorse. New Jersey's law abridges no constitutional right of the Boy Scouts.

James Dale joined BSA as a Cub Scout in 1978, when he was eight years old. Three years
later he became a Boy Scout, and he remained a member until his 18th birthday. He earned 25
merit badges, was admitted into the prestigious Order of the Arrow, and was awarded the rank
of Eagle Scout. In 1989, BSA approved his application to be an Assistant Scoutmaster.

On July 19, 1990, after more than 12 years of active and honored participation, the Boys
Scouts sent Dale a letter advising him of the revocation of his membership. The letter stated
that membership in BSA may be denied "whenever there is a concern that an individual may
not meet the high standards of membership which the BSA seeks to provide for American
youth." Expressing surprise at his sudden expulsion, Dale sent a letter requesting an
explanation of the decision. In response, BSA sent him a second letter stating that the grounds
for the decision "are the standards for leadership, which specifically forbid membership to
homosexuals." At that time, no such standard had been publicly expressed by BSA.

In this case, Boy Scouts of America contends that it teaches the young boys who are Scouts
that homosexuality is immoral. Consequently, it argues, it would violate its right to associate
to force it to admit homosexuals as members, as doing so would be at odds with its own
shared goals and values. This contention, quite plainly, requires us to look at what, exactly,
are the values that BSA actually teaches.

To bolster its claim that its shared goals include teaching that homosexuality is wrong, BSA
directs our attention to two terms appearing in the Scout Oath and Law. The first is the phrase
"morally straight," which appears in the Oath ("On my honor I will do my best . . . To keep
myself . . . morally straight"); the second term is the word "clean," which appears in a list of
12 characteristics together comprising the Scout Law.

The Boy Scout Handbook defines "morally straight," as such:

"To be a person of strong character, guide your life with honesty, purity, and justice. Respect
and defend the rights of all people. Your relationships with others should be honest and open.
Be clean in your speech and actions, and faithful in your religious beliefs. The values you
follow as a Scout will help you become virtuous and self-reliant."

The Scoutmaster Handbook emphasizes these points about being "morally straight":

"In any consideration of moral fitness, a key word has to be 'courage.' A boy's courage to do
what his head and his heart tell him is right. And the courage to refuse to do what his heart
and his head say is wrong. Moral fitness, like emotional fitness, will clearly present
opportunities for wise guidance by an alert Scoutmaster."
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As for the term "clean," the Boy Scout Handbook offers the following:

"A Scout is CLEAN. A Scout keeps his body and mind fit and clean. He chooses the company
of those who live by these same ideals. He helps keep his home and community clean.

"You never need to be ashamed of dirt that will wash off. If you play hard and work hard you
can't help getting dirty. But when the game is over or the work is done, that kind of dirt
disappears with soap and water.

"There's another kind of dirt that won't come off by washing. It is the kind that shows up in
foul language and harmful thoughts.

"Swear words, profanity, and dirty stories are weapons that ridicule other people and hurt their
feelings. The same is true of racial slurs and jokes making fun of ethnic groups or people with
physical or mental limitations. A Scout knows there is no kindness or honor in such
mean-spirited behavior. He avoids it in his own words and deeds. He defends those who are
targets of insults."

It is plain as the light of day that neither one of these principles -- "morally straight" and
"clean" -- says the slightest thing about homosexuality. Indeed, neither term in the Boy Scouts'
Law and Oath expresses any position whatsoever on sexual matters.

BSA's published guidance on that topic underscores this point. Scouts, for example, are
directed to receive their sex education at home or in school, but not from the organization:
"Your parents or guardian or a sex education teacher should give you the facts about sex that
you must know."

More specifically, BSA has set forth a number of rules for Scoutmasters when these types of
issues come up:

"You may have boys asking you for information or advice about sexual matters. . . .

"How should you handle such matters?

"Rule number 1: You do not undertake to instruct Scouts, in any formalized manner, in the
subject of sex and family life. The reasons are that it is not construed to be Scouting's proper
area, and that you are probably not well qualified to do this.

"Rule number 2: If Scouts come to you to ask questions or to seek advice, you would give it
within your competence. A boy who appears to be asking about sexual intercourse, however,
may really only be worried about his pimples, so it is well to find out just what information is
needed.

"Rule number 3: You should refer boys with sexual problems to persons better qualified than
you [are] to handle them. If the boy has a spiritual leader or a doctor, he should go there. If
such persons are not available, you may just have to do the best you can. But don't try to play a
highly professional role. And at the other extreme, avoid passing the buck."

In light of BSA's self-proclaimed ecumenism, furthermore, it is even more difficult to discern
any shared goals or common moral stance on homosexuality. Insofar as religious matters are
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concerned, BSA's bylaws state that it is "absolutely nonsectarian in its attitude toward . . .
religious training." "The BSA does not define what constitutes duty to God or the practice of
religion. This is the responsibility of parents and religious leaders." Because a number of
religious groups do not view homosexuality as immoral or wrong and reject discrimination
against homosexuals, it is exceedingly difficult to believe that BSA nonetheless adopts a
single particular religious or moral philosophy when it comes to sexual orientation.

BSA's claim finds no support in our cases. We have recognized "a right to associate for the
purpose of engaging in those activities protected by the First Amendment -- speech, assembly,
petition for the redress of grievances, and the exercise of religion." And we have
acknowledged that "when the State interferes with individuals' selection of those with whom
they wish to join in a common endeavor, freedom of association may be implicated." But "the
right to associate for expressive purposes is not . . . absolute"; rather, "the nature and degree of
constitutional protection afforded freedom of association may vary depending on the extent to
which . . . protected liberty is at stake in a given case." Indeed, the right to associate does not
mean "that in every setting in which individuals exercise some discrimination in choosing
associates, their selective process of inclusion and exclusion is protected by the Constitution."

Several principles are made perfectly clear. First, to prevail on a claim of expressive
association in the face of a State's anti-discrimination law, it is not enough simply to engage in
some kind of expressive activity. Second, it is not enough to adopt an openly avowed
exclusionary membership policy. Third, it is not sufficient merely to articulate some
connection between the group's expressive activities and its exclusionary policy.

Rather, in Roberts v. United States Jaycees, 468 U.S. 609 (1984), we asked whether
Minnesota's Human Rights Law requiring the admission of women "imposed any serious
burdens" on the group's "collective effort on behalf of [its] shared goals." The relevant
question is whether the mere inclusion of the person at issue would "impose any serious
burden," "affect in any significant way," or be "a substantial restraint upon" the organization's
"shared goals," "basic goals," or "collective effort to foster beliefs." Accordingly, it is
necessary to examine what, exactly, are BSA's shared goals and the degree to which its
expressive activities would be burdened, affected, or restrained by including homosexuals.

The evidence before this Court makes it exceptionally clear that BSA has, at most, simply
adopted an exclusionary membership policy and has no shared goal of disapproving of
homosexuality. In short, Boy Scouts of America is simply silent on homosexuality. There is
no shared goal or collective effort to foster a belief about homosexuality at all -- let alone one
that is significantly burdened by admitting homosexuals.

The majority finds that BSA in fact "'teaches that homosexual conduct is not morally
straight.'" This conclusion, remarkably, rests entirely on statements in BSA's briefs. 
Moreover, the majority insists that we must "give deference to an association's assertions
regarding the nature of its expression" and "we must also give deference to an association's
view of what would impair its expression." So long as the record "contains written evidence"
to support a group's bare assertion, "we need not inquire further." Once the organization
"asserts" that it engages in particular expression, ibid., "we cannot doubt" the truth of that
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assertion.

This is an astounding view of the law. I am unaware of any previous instance in which our
analysis of the scope of a constitutional right was determined by looking at what a litigant
asserts in his or her brief and inquiring no further. It is even more astonishing in the First
Amendment area, because "we are obligated to independently review the factual record."

An organization can adopt the message of its choice. But we must inquire whether the group
is, in fact, expressing a message and whether that message is significantly affected by a State's
anti-discrimination law. More critically, that inquiry requires our independent analysis, rather
than deference to a group's litigating posture.

Surely there are instances in which an organization that truly aims to foster a belief at odds
with the purposes of a State's anti-discrimination laws will have a First Amendment right to
association that precludes forced compliance with those laws. But that right is not a freedom
to discriminate at will, nor is it a right to maintain an exclusionary membership policy simply
out of fear of what the public reaction would be if the group's membership were opened up.

In this case, no such concern is warranted. It is entirely clear that BSA in fact expresses no
clear, unequivocal message burdened by New Jersey's law.

Nothing  even remotely suggests that Dale would advocate any views on homosexuality to his
troop. The Scoutmaster Handbook instructs all Scoutmasters that sexual issues are not their
"proper area," and there is no evidence that Dale had any intention of violating this rule. From
all accounts Dale was a model Assistant Scoutmaster until his membership was revoked, and
there is no reason to believe that he would suddenly disobey the directives of BSA.

The majority, though, does not rest its conclusion on the claim that Dale will use his position
as a bully pulpit. Rather, it contends that Dale's mere presence among the Boy Scouts will
itself force the group to convey a message about homosexuality. The majority holds that "the
presence of an avowed homosexual and gay rights activist in an assistant scoutmaster's
uniform sends a distinct message," and, accordingly, BSA is entitled to exclude that message.

Dale's inclusion in the Boy Scouts is nothing like the case in Hurley. His participation sends
no cognizable message to the Scouts or to the world. Unlike GLIB, Dale did not carry a
banner or a sign; he did not distribute any fact sheet; and he expressed no intent to send any
message. If there is any kind of message being sent, then, it is by the mere act of joining the
Boy Scouts. Such an act does not constitute symbolic speech under the First Amendment.

The only apparent explanation for the majority's holding, then, is that homosexuals are simply
so different from the rest of society that their presence alone -- unlike any other individual's --
should be singled out for special First Amendment treatment. Under the majority's reasoning,
an openly gay male is irreversibly affixed with the label "homosexual." That label, even
though unseen, communicates a message that permits his exclusion wherever he goes. His
openness is the sole and sufficient justification for his ostracism. Though unintended, reliance
on such a justification is tantamount to a constitutionally prescribed symbol of inferiority. As
counsel for the Boy Scouts remarked, Dale "put a banner around his neck when he . . . got
himself into the newspaper . . . . He created a reputation. . . . He can't take that banner off. He
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put it on himself and, indeed, he has continued to put it on himself."

In this case there is no evidence that the young Scouts in Dale's troop, or members of their
families, were even aware of his sexual orientation, either before or after his public statements
at Rutgers University. It is equally farfetched to assert that Dale's open declaration of his
homosexuality, reported in a local newspaper, will effectively force BSA to send a message to
anyone simply because it allows Dale to be an Assistant Scoutmaster. For an Olympic gold
medal winner or a Wimbledon tennis champion, being "openly gay" perhaps communicates a
message -- for example, that openness about one's sexual orientation is more virtuous than
concealment; that a homosexual person can be a capable and virtuous person who should be
judged like anyone else; and that homosexuality is not immoral -- but it certainly does not
follow that they necessarily send a message on behalf of the organizations that sponsor the
activities in which they excel. The fact that such persons participate in these organizations is
not usually construed to convey a message on behalf of those organizations any more than
does the inclusion of women, African-Americans, religious minorities, or any other discrete
group. Surely the organizations are not forced by antidiscrimination laws to take any position
on the legitimacy of any individual's private beliefs or private conduct.

Unfavorable opinions about homosexuals "have ancient roots." Like equally atavistic opinions
about certain racial groups, those roots have been nourished by sectarian doctrine. That such
prejudices are still prevalent and that they have caused serious and tangible harm to countless
members of the class New Jersey seeks to protect are established matters of fact. That harm
can only be aggravated by the creation of a constitutional shield for a policy that is itself the
product of a habitual way of thinking about strangers. As Justice Brandeis advised, "we must
be ever on our guard, lest we erect our prejudices into legal principles." I respectfully dissent. 

SOUTER, J., filed a dissenting opinion, in which GINSBURG and BREYER, JJ., joined.

The right of expressive association does not turn on the popularity of the views advanced by a
group. Whether the group appears to this Court to be in the vanguard or rearguard of social
thinking is irrelevant to the group's rights. I conclude that BSA has not made out an expressive
association claim, therefore, not because of what BSA may espouse, but because of its failure
to make sexual orientation the subject of any unequivocal advocacy. As Justice Stevens
explains, no group can claim a right of expressive association without identifying a clear
position to be advocated over time in an unequivocal way. To require less would convert the
right of expressive association into an easy trump of any antidiscrimination law.

If, on the other hand, an expressive association claim has met the conditions Justice Stevens
describes as necessary, there may be circumstances in which the antidiscrimination law must
yield. It is certainly possible for an individual to become so identified with a position as to
epitomize it publicly. When that position is at odds with a group's advocated position,
applying an antidiscrimination statute to require the acceptance of the individual in a position
of leadership could so modify or muddle or frustrate the group's advocacy as to violate the
expressive associational right. The character of the group's position will be irrelevant to the
First Amendment analysis if such a case comes to us for decision.
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2. Compelled Disclosure of Members and Donors of Expressive Associations

In addition to the cases involving compelled expression and association, there are also
compelled disclosure cases where the government requires a speaker to disclose specific
content over the speaker’s objection. Some examples were included in the chapter on
commercial speech (pages 141-44). While in the commercial speech context, the Court has
imposed a lesser burden on the government to justify disclosure requirements, outside the area
of commercial speech, compelled disclosure may be subject to more rigorous review.

One issue that has arisen is a requirement that a group disclose its members or donors. In
NAACP v. Alabama, 357 U.S. 449 (1958), because the NAACP had made a showing that its
Alabama members would be discouraged from belonging to the organization due to disclosure
of their names and addresses, the Supreme Court applied a heightened standard to review an
Alabama court order requiring disclosure. The Court concluded that the state’s effort to
investigate whether the NAACP, an out-of-state corporation, was operating illegally in the
state did not justify the disclosure of its members. In the Court’s view, the state had no need
for the information since the NAACP had already provided the state with business records that
allowed the state to determine the legality of the organization’s activities in Alabama.

One very recent decision reached the same result in a case in which a charitable organization
challenged the requirement that it provide information about major donors to the California
Attorney General in order to be permitted to solicit funds in the state. California argued the
information was necessary to “polic[e] misconduct by charities.” The case, Americans for
Prosperity Foundation v. Bonta, 141 S. Ct. 2373 (2021), was a 6-3 decision with Chief Justice
Roberts writing the opinion for the majority on most issues. One issue where there was
disagreement among the justices in the majority was on the standard of review to apply to
such cases. Chief Justice Roberts, along with Justices Kavanaugh and Barrett, refused to apply
strict scrutiny and instead applied exacting scrutiny. That standard required that the state
demonstrate a “substantial relation between the disclosure requirement and a sufficiently
important governmental interest,” id. at 2385, as well as requiring that the disclosure rules be
narrowly tailored. The Court found that California could not satisfy that standard.

One controversial aspect of Americans for Prosperity was that the Court struck down the
disclosure requirement on its face rather than only as applied to the Foundation. That was a
departure from NAACP v. Alabama and subsequent cases where the disclosure requirement
was only struck down as applied to the challengers based on a showing that disclosure would
subject their members to “harassment and reprisals.” In Americans for Prosperity, the Court
based the facial invalidation on the substantial overbreadth of the requirement.

Among the cases relied on by the majority in Americans for Prosperity were a number of
cases striking down campaign finance regulations. Those cases struck down various limits,
such as spending limits and contribution limits, but they upheld requirements that the names,
addresses, and donation amounts of campaign contributors be reported or disclosed. In her
dissent, Justice Sotomayor, joined by Justices Breyer and Kagan, expressed grave concern
about the future consequence of the Court’s decision, writing that [t]oday’s analysis marks
reporting and disclosure requirements with a bull’s-eye.” Id. at 2392.       
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